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* ITEM NO.1501 COURT NO.11 SECTION IV-C

SUPREME COURT OF INDIA
RECORD OF PROCEEDINGS

Petition(s) for Special Leave to Appeal (C) No(s). 10519/2020

(Arising out of impugned final/interim judgment and order dated
13-02-2020 in WA No. 20/2020 passed by the High Court Of M.P.
Principal Seat At Jabalpur)

VIBHUTI SHANKAR PANDEY Petitioner(s)
VERSUS
THE STATE OF MADHYA PRADESH & ORS. Respondent (s)

Date : 08-02-2023 This petition was called on for pronouncement
of judgment today.

For Petitioner(s)
Mr. Ajay Choudhary, AOR

For Respondent(s)
Mr. Sunny Choudhary, AOR

Hon’ble Mr. Justice Sudhanshu Dhulia pronounced the judgment

of the Bench comprising Hon’ble Mr. Justice S. Ravindra Bhat and
His Lordship.

Leave granted.

The appeal is dismissed in terms of thé™signed judgment, which
is placed on the file.

Pending application(s), if any, stand disposed of.

(NIRMALA NEGI) (KAMLESH RAWAT)
COURT MASTER (SH) COURT MASTER (NSH)

Signature Not Verfied
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IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. OF 2023
- (ARISING OUT OF SLP (C) NO. 10519 OF 2020)

VIBHUTI SHANKAR PANDEY ...APPELLANT
VERSUS
THE STATE OF MADHYA PRADESH & ORS. ...RESPONDENTS

JUDGMENT

Leave granted.

. This appeal has been filed by the appellant who is
aggrieved by the order dated 13.02.2020, by which a
Division Bench of the Madhya Pradesh High Court has set
aside the order of the learned Single Judge dated
27.06.2019, which had granted the benefit of regularization
to the present appellant.

3. The case of the appellant is that he was engaged in
1980 as a Supervisor, on daily rated basis, under a project

of the State Water Resources Department of Madhya



Pradesh. The appellant sought regularization on the post of
Supervisor/Time Keeper. Admittedly, the minimum
qualification for the said post was matriculation with
mathematics; a qualification which the appellant did not
possess. These qualifications were relaxed by a
Government Circular dated 31.12.2010 and the appellant
sought his regularization on the post of Supervisor/Time
Keeper, as he was qualified for the post and had been
working on daily wage basis for a long period of time. In
fact, in another writ petition (W.P. 13997/2010) filed by the
appellant earlier, the High Court of Madhya Pradesh vide
order dated 02.11.2017, had given directions to the State
Government to decide the claim of the writ petitioner in
accordance with law. Vide order dated 18.06.2018 issued
by the Office of Chief Engineer, Rani Avanti Bai Lodhi
Sagar Project, the claim of the appellant fof regularization
was rejected for the reasons that though the minimum
qualifications of matriculation with mathematics will not
come in the way for his regularization, but the fact remains
that the apﬁellant was never appointed against any post.

Moreover, his appointment was never made by the



competent authority and there were no posts available at
the time for regularization. The appellant on the other
hand, had set his claim for regularization as persons who
were junior to him as daily wagers were regularized in the
year 1990 or even before. The learned Single Judge while
allowing the writ petition gave directions for regularization
of the appellant from the date on which his juniors were
regularized. This order was challenged by the State
Government before a Division Bench which allowed the
appeal of the State Government. The Division Bench rightly

held that the learned Single Judge has not followed the
principle of law as given by this Court in Secretary, State

of Karnataka and Ors. v. Umadevi and Ors.!, as initial
appointment must be done by the competent authority and
there must be a sanctioned post on which the daily rated
employee must be working. These two conditions were
clearly missing in the case of the present appellant. The
Division Bench of the High Court therefore has to our mind

rightly allowed the appeal and set aside the order dated

27.06.2019.

1 (2006) 4 scC 1



4. In view of the law laid down by the Constitution
Bench of this Court in Uma Devi (supra), the appellant had
no case for regularization. There is no scope, hence, for our
interference with the order of the Division Bench of the

Madhya Pradesh High Court. Appeal is dismissed.

J. ‘
[S. RAVINDRA BHAT]

............... cecnssansennssnsensc)e

[SUDHANSHU DHULIA

New Delhi,
February 8, 2023



HE HI RT MADHYA PRADESH

APPEAL NO. 2 2

State of Madhya Pradesh V. Vibhuti Shankar Pandey

'Jabalpur, Dated : 13.02.2020
Shri J.K. Pillai, learned Govt. Advocate for the
appellants/State.

Shri K.N. Pethia, learned counsel for the respondent.

With the consent of learned counsel for the parties, the
matter is finally heard.

There is a delay of 102 days in filing the present writ
appeal. Condonation whereof is being sought vide Interlocutory
Application No. 80/2020. For the reasons which find mention in
the application and which prevented the appellant from filing the
appeal within the period of limitation, sufficient cause is made
out. Consequently, delay is condoned. Interlocutory Application

No. 80/2020 stands disposed of.

2.  This intra-court appeal under Section 2 (1) of Madhya
Pradesh Uchcha Nyayalya (Khand Nyayapeeth Ko Appeal)
Adhiniyam, 2005 is directed against the order dated 27.6.2019
passed in Writ Petition No. 17517/2018.

3. The Writ Petition was directed against the order dated
18.6.2018; whereby the claim of the petitioner for regularization
was rejected. The order was passed in furtherance to direction in
Writ Petition No. 13997/2000 decided on 2.11.2017. In the said
Writ petition the petitioner had confined his claim for
consideration- in terms of G.A.D circular dated 31.12.2010.
Evidently, earlier the claim of the petitioner for regularization as
Time Keeper was turned down because his not passing

matriculation with Mathematics and Science as subjects. These
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conditions were relaxed vide circular dated 31.12.2010. The
committee which considered the case of the petitioner, rejected it
for the reasons that there was no permanent cadre in Narmada
Valley Development Authority where the postings were on
deputation, and that when engaged on daily wages in the office of
Sub-Divisional Officer, Katanga there was no vacant post and
was not found possessing requisite qualification and the

appointment was not by the Competent Authority.

4. It is urged on behalf of the appellants that learned Single
Judge glossed over these vital aspects and the law laid down by
the Supreme Court in Secretary, State of Karnataka and
~ others v. Uma Devi and others {(2006) 4 SCC 1} that the earlier
regularization order were denuded of its precedence and
overreached the relief by the petitioner by directing regularization

from 1990.
5. Respondent/petitioner has, however, supported the order.

6.  Considered rival submissions and perused the cogent

material on record.

7. Admittedly in Writ Petition No. 13997/2010 the petitioner
had confined his claim in context to circular dated 31.12.2010
and from retrospective date. Thus, the decision by learned Single
Judge in granting regularization from the date on which his
Juniors were regularized was beyond the claim of the petitioner.
Even the petitioner was estopped from claiming the
regularization from a date prior to 31.12.2010. Furthermore,
learned Single Judge while directing regularization from 1990
took into consi_deration the orders in favour of certain persons
employed in the year 1990, when the petitioner admittedly was
not eligible, glossed over the principle of law laid down in Uma

Devi (supra) wherein it has been held:
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"54. It is also clariﬁe:i that those decisions which run
counter to the principle settled in this decision, or in
which directions running counter to what we have held
herein, will stand denuded of their status as precedents."”
7. When earlier regularization order having been denuded of
its precedence, the direction for regularization on the basis of
such order cannot be upheld.
8.  In view whereof the impugned order dated 27.6.2019 in
Writ Petition No. 17517/2018 (S) is set aside. The petition filed
by the petitioner is dismissed.

9.  The appeal is allowed to the extent above. No costs.

(SANJAY YADAYV) (ATUL SREEDHARAN)
JUDGE JUDGE
vivek v
Digitally signed by VIVEK KUMAR
TRIPATHI

Date: 2020.03.0511:11:31 +05'30'



WP-17517-2018 (S)

HIGH T OF MADHYA PRADESH: JABALPUR

(SB : Hon’ble Shri Justice Subodh Abhyankar)

W, 7/2
Vibhuti ShankarPandey ... Petitioner
Versus
State of Madhya Pradesh & others ... Respondents
Present:
For the Petitioner  :  Shri K.N. Pethia & Shri Brajesh Mishra, Advocates

For the Respondents : Ku. Aditi Varma, Panel Lawyer for the State.

Whether Approved for Reporting: No

RDER (Oral
(27.06.2019)

This writ petition has been filed under Article 226 of the Constitution
of India by the petitioner, who has been working as Supervisor in Rani
Avanti Bai Lodhi Sagar Pariyojna, against the order dated 18.06.2018
(Annexure P/11) passed by the respondent No.3 — Chief Engineer, Rani
Avanti Bai Lodhi Sagar Pariyojna, Bargi Hills, Jabalpur whereby the
representation submitted by the petitioner for his regularization has been
rejected. The aforesaid representation was submitted by the petitioner
pursuant to an order dated 02.11.2017 passed by this Court in W.P.

No.13997/2010.

2. In brief, the facts of the case are that the petitioner entered into the

services of the Water Resource Department in the year 1980 and has been
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working continuously since then in the said department. The grievance of
the petitioner is that despite working continuously for such a long time and
despite the fact that juniors to the petitioner, namely, Shri Aadesh Jain and
Shri Vishwamitra Choubey were subsequently regularized in the services on
the post of Time Keeper vide order dated 08.01.1988 (Annexure P/8 to
rejoinder filed in W.P. No.13997/2010) and similarly, one Shri Ajit Singh
Gour, was also got regularized despite the fact that he Joined the services of
Narmada Valley Development Authority (hereinafter referred to in short as
“NVDA?”) in the year 1990 i.e., after the petitioner, the petitioner is left out

from the process of regularization.

3. The contention of the petitioner is that on 09.01.1990 a circular
: (Annexure P/1) has been issued by the State Government for regularization
of the services of daily wagers working on Class-III and IV posts prior fo
31.12.1988 and it is provided that those employees who-are working on such
posts which are not sanctioned, posts be sanctioned and they be regularized.
It is the further case of the petitioner that the Deputy Collector, Jabalpur vide
letter dated 18.01.1990 (Annexure P/3) written to the Chief Engineer has
recommended for regularization of the petitioner. However, in the year 2004,
the petitioner was informed that his case cannot be considered as he has not
passed the Matriculation with Science subject. Hence, a writ petition being
W.P. No.2148/2004 was filed by the petitioner for his regularization and the
same was disposed of by this Court vide order dated 16.04.2004 (Annexure
P/5) with a direction to the respondents to regularize the services of the
petitioner in view of the guidelines issued by this Court in WP

N0.9900/2003 decided on 14.11.2003. Again the representation of the
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petitioner was rejected by order dated 12.05.2004, therefore, the petitioner
has filed writ petition bearing W.P. No0.4466/2005 (S) which has been
disposed of by this Court on 04.08.2006 (Annexure P/7) in the light of an
order dated 03.08.2006 passed by this Court in W.P. No.3838/2005 (S)
(Daddi Lal Yadav vs. State of M.P. and others) on due consideration of the
decisions of the Apex Court in Secretary, State of Karnataka and others vs.
Uma Devi and others (2006) 4 SCC 1 and certain other decisions. Against
the order dated 04.08.2006 (Annexure P/7), the respondents preferred Writ
Appeal No.1260/2007 and the same was also disposed of by a Division
Bench of this Court vide order dated 18.11.2008 (Annexure P/8) with a
direction to consider the case of the petitioner in view of the circular issued
in this behalf on 16.05.2007 and 06.09.2008. Subsequently, another circular
has also been issued by the State Government on 31.12.2010 (Annexure P/9)
in which it is provided that the daily wagers, who are working for more than
10 years on the post of Time Keeper, shall be regularized by relaxing the
condition of having passed Higher Secondary or 12* class examination with
Mathematics subject. Since no orders were passed in the case of the
petitioner, again a writ petition being W.P. No0.13997/2010 was filed by the
petitioner, which came to be disposed of on 02.11.2017 (Annexure P/10)
directing the respondents to decide the petitioner’s representation in terms of
the aforesaid GAD circular dated 31.12.2010 and thus, the final order has
been passed by the respondents on 18.06.2018 (Annexure P/11), which is

under challenge before this Court.

4. Learned counsel for the petitioner has submitted that the impugned

order has been passed inter alia on the ground that there are no recruitment
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rules or the service rules in NVDA and that the petitioner’s qualification
does not meet the necessary requirement as provided by the Rules made in
this behalf. Learned counsel has further submitted that the impugned order is
liable to be set aside only on the ground that in the circular dated
31.12.2010, which clearly provides that those employees, who are posted as
Time Keeper since last 10 years and who have not passed the Matriculation
with Mathematics as subject, relaxation in qualification be given to them. It
is further submitted that there is a rider in the aforesaid circular that the said
facility will be given to only those daily wagers, who have completed 10
years service as on 10.04.2006 whereas in the present case, the petitioner is
employed since 1980 as Time Keeper, which fact has not been denied by the
respondents also, hence, Shri Pethia, learned counsel has further submitted
that the case of the petitioner is on a better footing than the other similarly
situated employees, namely, Shri Aadesh Jain, Shri Vishwamitra Choubey
and Shri Ajit Singh Gour, who were admittedly appointed subsequent to the
petitioner, as they were junior to the petitioner but despite this fact, their
services were regularized. Thus, it is submitted that the impugned order be

set aside and the respondents be directed to regularize the services of the

petitioner.

3. Learned counsel for the petitioner has also placed reliance upon a Full
Bench decision of this Court in the case of Superintending Engineer,
Public Works Department, Circle Gwalior and another vs. Dey Prakash
Shrivas, Gwalior and others reported in 1999 (1) MPLJ 466 to submit that
the M.P. Inﬂustrial Employment (Standing Orders) Act, 1961 (hereinafter

referred to as “the Act of 1961 "), Rules and Orders issued thereunder would
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also be applicable to the Government Departments and as the petitioner has
admittedly completed more than 180 days’ services, his rights are also

secured under the aforesaid Act of 1961.

6. Per contra, learned counsel for the respondents/State has vehemently
opposed the prayer and submitted that no case for interference is made out in
the present petition as there is no provision under which the petitioner’s
services could be regularized in NVDA. Apart from that, it is submitted that
the petitioner’s qualification is also not sufficient which would allow the
respondents to regularize his services. Learned counsel has tried to
distinguish the case of the petitioner with that of other similarly situated
persons, namely, Shri Aadesh Jain, Shri Vishwamitra Choubey and Shri Ajit
Singh Gour on the ground that all these persons met the requisite
qualification of Matriculation with Mathematics and as such the petitioner

cannot claim parity on the basis of their regularization.

7. In rebuttal, Shri Pethia has submitted that so far as the regularization
of Shri Aadesh Jain, Shri Vishwamitra Choubey and Shri Ajit Singh Gour is
concerned, the same was done in the year 1990 whereas the aforesaid Rule
regarding the educational qualification of Time Keeper has come into force
in the year 2007. Thus, it is contended by Shri Pethia that when the services
of the aforesaid persons were regularized in the year 1990, the petitioner was
already senior to them and there was no question of any qualification or
disqualification for the purposes of regularization of the said persons, hence,
it is submittec_i that on this ground the petitioner cannot be discriminated as
he has already rendered the services for around 38 years. To bolster this

submission, learned counsel for the petitioner has relied upon the judgment
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passed by the Apex Court in the case of Secretary, Haryana State

Electricity Board vs. Suresh and other etc. etc. (AIR 1999 SC 1160).
8.  Heard learned counsel for the parties and perused the record.

9..  From the record, this Court finds that while dismissing the claim of

the petitioner, the following order has been passed by the respondent:-

“i.  That, the case of the petitioner for regularization on the post
of Supervisor has been considered in accordance with the
circular dated 16.05.2007 and also circular dated 31.12.2010.
It has been held that Naramda Valley Development Authority
has been established for the development of Narmada River
Scheme and the employees appointed under the authority is
not governed by any Cadre or Recruitment Rules or any
sanctioned and Vacant post and these authorities are parted in
different zone and petitioner was not performing the duties
against the sanctioned and vacant post therefore he is not
coming under the purview of the policy dated 16.05.2007
therefore, his case has not been recommended for

regularization.

ii. That as per Clause 4.1 of policy dated 16.05.2007, it is
mandatory condition that while considering the case of
regularization of the employee their sanctioned and vacant
post should be available with the answering respondents as
the petitioner was engaged as per availability of work and
condition and there was no regular and sanctioned post of
supervisor therefore, the case of the petitioner is not found fit

to recommend for regularization.

iii.  That as per the Clause 4.1 of the circular dated 16.05.2007,
the petitioner has been given the benefit of circular dated
31.12.2010, petitioner has been given benefit of relaxation to
pass eligibility examination as provided in the aforesaid

circular,
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iv. That the answering respondents also by following the Clause
4.1 of the policy dated 16.05.2007, came to the conclusion
that the petitioner was not engaged by the competent
authority and his appointment is not legal therefore his case is

not found fit for recommending the regularization.

5%, That the answering respondents have also come to the
conclusion that in absence of any recruitment rules or cadre
with the Narmada Valley Development Authority, it is not
possible to follow the roaster system while regularizing the
petitioner in the appropriate post and final the committee has
given its conclusion that the case of the petitioner has been
considered in accordance with law and according to Clause 1,
2(1), 2(2), 2(4) and 2(5), the petitioner is not entitled to
consider for regularization in service of the answering

respondents.”
10. It is also found that the petitioner has also relied upon the circulars
issued by the State Government from time to time and has also filed a
circular as Annexure P/9 which clearly provides that the persons who are
working as daily wagers be regularized and also that their qualification be
relaxed. The said circular, in the opinion of this court, would be applicable in

the case of the petitioner.

11. So far as the regularization of Shri Aadesh Jain, Shri Vishwamitra
Choubey and Shri Ajit Singh Gour is concerned, the respondent’s contention
is that they all had the requisite qualification hence their case is
distinguishable, however, according to the petitioner, their appointment
orders were passed in the year 1990 when the additional qualification of
Mathematics was not required whereas the Rules regarding the educational
qualification of Ti-mc Keeper have come into force in the year 2007. The

aforesaid contention has not been denied by the respondent, which leads this
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Court to conclude that the petitioner has been discriminated inasmuch as
when the appointment orders of Shri Aadesh Jain, Shri Vishwamitra
Choubey and Shri Ajit Singh Gour were passed in the year 1990, there was
no mandatory requirement that an incumbent must possess the matriculation
with Mathematics as the Rules in this behalf came in the year 2007 only.
Thus, it cannot be said that the aforesaid persons were appointed only
because they had special qualification of matriculation with Mathematics. In
view of the same, as the petitioner has been able to make out a case of parity
that his case is at par with the other persons, namely, Shri Aadesh Jain, Shri
Vishwamitra Choubey and Shri Ajit Singh Gour, whose services have
already been regularized, thus, the impugned order dated 18.06.2018

(Annexure P/11) cannot be sustained and is liable to be set aside.

12.  As a result, the writ petition succeeds and is hereby allowed and the
impugned order dated 18.06.2018 (Annexure P/11) is set aside and the
respondents are directed to regularize the services of the petitioner from the
date on which his juniors as above, were regularized. The respondents are

also directed to accord all the consequential benefits to the petitioner.

(SUBODH ABHYANKAR)
JUDGE

SACHIN CHAUDHARY
2015.07.09 12:44:38 +05'30°
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
S. RAVINDRA BHAT; J., SUDHANSHU DHULIA; J.
February 8, 2023

CIVIL APPEAL NO. OF 2023 (ARISING OUT OF SLP (C) NO. 10519 OF 2020)
VIBHUTI SHANKAR PANDEY versus THE STATE OF MADHYA PRADESH & ORS.
Service Law - Regularisation - Two conditions for regularisation of daily wage
employees - Firstly, initial appointment must be done by the competent
authority and Secondly, there must be a sanctioned post on which the daily
rated employee must be working - No claim for regularization if these conditions
are not met. Secretary, State of Karnataka and Ors. v. Umadevi and Ors. (2006) 4 SCC 1.

(Arising out of impugned final/interim judgment and order dated 13-02-2020 in WA No. 20/2020
passed by the High Court of M.P. Principal Seat at Jabalpur)

For Petitioner(s) Mr. Ajay Choudhary, AOR
For Respondent(s) Mr. Sunny Choudhary, AOR
JUDGMENT

Leave granted.

2. This appeal has been filed by the appellant who is aggrieved by the order dated
13.02.2020, by which a Division Bench of the Madhya Pradesh High Court has set
aside the order of the learned Single Judge dated 27.06.2019 , which had granted the

venefit of regularization to the present appellant.

3. The case of the appellant is that he was engaged in 1980 as a Supervisor, on daily
rated basis, under a project of the State Water Resources Department of Madhya
Pradesh. The appellant sought regularization on the post of Supervisor/Time Keeper.
Admittedly, the minimum qualification for the said post was matriculation with
mathematics; a qualification which the appellant did not possess. These qualifications
were relaxed by a Government Circular dated 31.12.2010 and the appellant sought
his regularization on the post of Supervisor/Time Keeper, as he was qualified for the
post and had been working on daily wage basis for a long period of time. In fact, in
another writ petition (W.P. 13997/2010) filed by the appellant earlier, the High Court
of Madhya Pradesh vide order dated 02.11.2017, had given directions to the State
Government to decide the claim of the writ petitioner in accordance with law. Vide
order dated 18.06.2018 issued by the Office of Chief Engineer, Rani Avanti Bai Lodhi
Sagar Project, the claim of the appellant for regularization was rejected for the reasons
that though the minimum qualifications of matriculation with mathematics will not come
in the way for his regularization, but the fact remains that the appellant was never
appointed against any post. Moreover, his appointment was never made by the
competent authority and there were no posts available at the time for regularization.
The appeliant on the other hand, had set his claim for regularization as persons who
were junior to him as daily wagers were regularized in the year 1990 or even before.
The learned Single Judge while allowing the writ petition gave directions for
regularization of the appellant from the date on which his juniors were regularized.
This order was challenged by the State Government before 3 Division Bench which
allowed the appeal of the State Government. The Division Bench rightly held that the
learned Single Judge has not followed the principle of law as given by this Court in



Secretary, State of Karnataka and Ors. v. Umadevi and Ors.', as initial
appointment must be done by the competent authority and there must be a sanctioned
post on which the daily rated employee must be working. These two conditions were
clearly missing in the case of the present appellant. The Division Bench of the High
Court therefore has to our mind rightly allowed the appeal and set aside the order
dated 27.06.2019.

4. In view of the law laid down by the Constitution Bench of this Court in Uma Devi
(supra), the appellant had no case for regularization. There is no scope, hence, for
our interference with the order of the Division Bench of the Madhya Pradesh High
Court. Appeal is dismissed.
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