
J aF{E
(-

sqE--orqff,q vgu uft'tiot.
*o sneq mffi f+tnrT.

vtEI q{q Ersrirn fiqrd
frclm lt3\ /c.st./frfu /der.qift./zoza liqrd. frniffi' otlo<l@<y

qlfr,

r. ge afu-rt,
do *rcrq qiBrm AqFT
qR#, dqrd/@. /qt.) q\qd/
$ft/q-c-dgi/r{rfdgt

2. qrrkl <l$lr"r q*,
do srerq qih61 ftqrrr
ESEI

3. SrriEr ardqril{ {*.
do srerq qiffi frqrrr
rdez i-Sft-6-d tfs.....................................

frq-q:- ---iiT6 t-d-{ *ffi rnffit * 6qrm tsqrid IIYH eTfu fg q?i oTffifl/
Mi-o offit ersr ltqrFrgfr uqr,r tft-o ioc'ifr +qT<tit 6) tiqn qqi'{q d
ftc €-a t-sr 3ilsB t qtwi tg, erq-r ft;i w € qrqrf,-6-{ nowii t q'nfr

cFfiET"r gfrR"d 6{i fg oIEI{q?F ft{YI Gr€r 6{i frsq-6 I

de{:-{g orqtrq q'r qa o-qio 15657 ft4i26 15.12-2023 \ts q-, 6qifi 15961 ft4i6
22.12.2023, \rq (ra oqf6 15e62 ftqi6 22.12.2023 (vftfrrffi Tiat)

-o--
sqi)-ftr ftsqiil.fd gs orqias d qsra t enqr i fo '-

(i) frqTq d tfufi a-f,q,rffi sffir em ffi d sqiif, ttYn

qrw 6{i ig
(ii) ff,rIT d orfuftoZffio pnq-a1 $ offiit eril fi 3rq-ft tfu6
i# +t +qrcn ot qqrq qA-q-{ d ftri rrvr+r it ai & gq

(iii) fc-o ordqiRoZtB'o tf,q ffi offit d qR-q=it a-q ''fr

qff-qrc-tvn qrw 6t+ ig
qrqTilfq q-cn-{ur ErrR frri trd d t

6E mi'il n qlc'i-q qrqTtrq E,-{ i-i offii of itPic qrrdT d Ti+r t
orqrifi frsrf,f, ori \'.i EU qlqat i *r;r tr<FT 6G A fi 3{RYr qfi fui'rn tt

{fl orqlaq d €qFtr-.r qii d qrcq'l t 3rT!-mi 3mrrf, 6{rql .rqr 2n fu tR+

af,;Irn-rft 6 d rTlqa i e* ifurffio-suT 6T dl'q sTK 6{i ftt qrror 'r€t d

rle-mrfi E1qr onq ffi rrt Fqfu sr*r d fi+qr \.q {qE

\
rdffu \r{.Er Frdrwc qerq q

t



It< qs d fufl fuqt rrrT eIT I {fl st{q n 3rq+l qrrfrq sqf,q ;qrqff,q gr*I

Ss.Vm.fi. (ftft-d) o-qi-6 105'ts,/2o2o (Fqh Yro'r-@ ffiq q.q.vrrsq gu uP-t *no
fin1; Rqr+ or.oz.rors at qfr ,.fi ttt-d a 'r$ fr r tfro ffi o{Erftdt fln
nqfq-d)'f,r"rZ iteTq qd qri d qqd i qE go gFIqTff FIdq t v) nrs-q a1 3i-{ *
qF,rqeflr t uqq)..t rrrf{d et rroor i t

{s vrqq n 3Trqd fif,rn t qirfi-q s@ qrttcru w v@dq qrqrercI T{ ffi A

td =qrq Evro orn vr € t M qa efqFiqtRd f,oqrrqr B fu '-
(O e-0 a+qrt ftr€ q-ff ot MR-d stu-qr 6T wa-q fttt fuqr dprr

q+f ftqm S effisc ra ffie-d q-Ct w'rff Tfr ffrqrrqr t arn ffi
ffid o-{i €d6 6€ oTrtvt-qrfr q-S fuqr.rqr t, B-+ tqn d qra-dr

c-fi *fit
(q) fr'Trrr { eft6 arr d-.t od-qfid qtl B-{d qrfuo cREIM *
fi.cr.3rri.S.g. em rdfuo g{.ft.gfl.*Gffil d n-ra 10 eftrtd 3ivrflc
6-rdr cr ra tr tS fuft it vd sS qrqq t if{E q,1 qra-m t aen

e-d srq ffirZoffil6i fu qvn drs{r ol crrdl Tff tl
ffl) tF{o. +il{ fr.ft affiit o.r ffiql 3Tffi{-6 di S onq s++t
i+6 td-{ ri.ft d sc t fr ,r{ ffi tin s-dl-s{ A ftr} ,r'rtr fr
Yrfud c-S o1 qr sofr tt

s€-d oTRft-fr s{ zoos d Er< ft-c efrfi til{ +.fr o1 o"dqrM
or ffifiorur Egn t B-i-S ffi 3rRYr fr vc rt "$tr{rfr E{r{
qtq{r' drrl di s-m srd 6T B-ds t aen vt]i vc yrd i varo
d6r fr snt o1ffi A tt tS turfr d e{ zoos A qcqia ffid
+i Erd tfu6 +d{ dr.fr o.6q,q orq-fi tft-6 td-{ +,ff S-slqT 6} tsr{
rdFs{ ig ffi 3lelsT or&rRa 6ffit tC dF[.Td o1Eqlr d-s{r
fr Ynkd di fu vn a-fr tt

{s {rqtr fr gc6e1 qqefi-c gqroi or ft-qqq ftql:sn t ,-

(i) qn-frq sEI Rlrqrfrq is-sfl-d 5<]Y at ftc ft-AYH E'qi6
11en//2o1s (fimrd q;rn q..s.yrs{ \'s oi-q) il qrfud frdq F{ifi
06.08.2018

(ii) qm{q sErrq qrqrdq =r{ ed qfi fufudI 3lfi-d 6qi6
7oen/2o22 (gfi-dr s{r q-{rq 6Br+1 arsRirr Etd nr) d vrfua ffiq
funi+,.l4.1s.2s22

(iii)qrrfrq ijEkrrr amrrEr.r q-$ ffi a1 fuR-d orfi-d 6'.qi6-
31ss/2o23 (s<q e-drq 6r€r ffirq f+an rq) t vrfu trq ft+i-o'
28.O4.2023

efi =w+gerdi ol ururqM otrqd 3rq-di-f,rTaf vja.c f,r ifuo Sr
3nq6) fr{Rro fo-qr qrdr B fu elTq-d qRe}r/qsd,/ds

c-mruT fA-qRrft{ i 3rersr s-{i Eil{ fr"fq qrRd d go.r?- unT
qqRsnrqfrd
qrq-flt t uw sFfd



rr[uf fta{Fd qti eru Eseid
q"ilff qfrreTor ar+ gftk+o

qR {s {mq t ot€ ffiq q-f,qur errq-d'san t trfu-si qfrra"T 5R-o-a ra d
a] sS w orqfdq ai fafu {nsT d €on t cri t

o) qrq-+tq srfuTfl A rt-an d ari oen 5 rowi or
qr( I

rid'.q
drq fl-qtil4-{ Tt G
5q qsra4-< fi!fid qt1 urqtcM t-"^^

rgu ufuiar
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orqtErq cgq srfu-f,r
ato srwq qiffi Aqrr
vIcI alq=I, EfuFfin_ dqfd

{frlllr 277941 1-l 2, em.il-erict h(Anic.in

nrro ls|f 7/s3t/fufu/ofi{arfr.fu./ .iq.rd. ffifi /f p-vqq 2s23
cfr.

gs 3Tft{dr
do wreq qiBr61 fu'qlT
cffia qlcrd,/q$v7 -oft-w, trB-cTg{
yu fu.,rrt qfui, qlq-ra 

I

srftrur ?ifl
eilo sr*pz ffffi faqrT
trrrRl qo-sEl qsqri:T t

ordcm{ q-*
o)-o wreq qrffi fulnT
wrntr Eru-s fufaaZ#. (qs.)

frsq

s+f

1

2

3.

cror+q BEEq ;dnrEr.r 
Srtt 1fto enfu irgvn A-{r f+gfutrrfu cerEr fufr qq d ffs-< ftgffi gi ffir"'tft- i-d-{ ffi6ffi qn Frrft-dZffifrorq #onc'# + #r

nA" -*of qrriTFrq grgr qrR-d elrtcr \.s..ydff. fis1s/2o20ff,Ift sr6{ qC aw< qq. vrr€-{

^ frrqrf,rfd A= q ry qr+ffq sqf,q qrqrrq d rffiE 3nivr +1eft *-d.{ t, ffi frffi ff qfu +) fr, ""; fleffi H" #3rdyr 3rqqT ftnr qq d n-* fr.g* gi E-* ilffi' #'#1";;ft-n qri or fr,,tq srR.-d fu-qr ,Tqt E i

erd: onrd 3rfur-pr orqM d qmfrq m <rwdq/3ilailFroqrqrdq/B-q ;qErrcrq fr rqtrdd tS s-6{ril ii. furn ;+# ffiEnr tF{6 ttr{ f,ff o.dqlRd d s-qEr { s-{$ *de" T{ qrffiffi.il d oilEr,* q{ B-+ ft*tud a"t q qT-,*- gn t,qi#rcT-'iii#ffi 6p1 +i d oTrtyr qrff fr-i 
".a 

t "" #*t + c,+ft, #;q"rqrdq d s{trd ff:q 6r rqr-dT +i g *rr,=r* rgo fiFar arnrgF{R-dd 6t drfu vnsc Fd { fr,fq orno-fu.* *ia,
*tfc,.rl : gq-n-ffr5vp 

I

(>-
r*.,= #f$u-l

ryq erfuor
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arqtdq r{€ sftzjdI
alo slrsa iiBdt EqFI
.ra tFFr' qqrrrn' q}qr61

ffii6 5q 6 | / frfu / c a' // dw,wlfu ' / 2v23

e)

F}

y',fr,

(r) gqm teg 3rft{idr
+6 ds qffi frqFr

sfuqwqa
dAEF
<4q-

dcra. anr6 a<lnha>

cR*e
fr.74i uRi+---
sre#srri*
atosnqqffifrqrr
*a/fficld6
wffird*
#ssoffifrqrr
*

rts_ &rG cHi dEtr q ffio frd.d.!Lf., W !4sr- Y
t{'r'+ - .ffid; * fr*'; 

.6& 
llt*-+';ft 1ffffii'ftii * d-ry

Eu ?. c). -*t;/-B"tu t + r*maT d aq dt qacr rfi *i
6l 

^,6-a-r:ff:- qmfiq sqd{ qr+ila artr vs'q-d fi'@ q.qta' fi51s / 
'ozo 

t clftd

BEIq F{i6 otrszzgl3 c{ r{rl*q sa '4rqler't^EIEIE[I{ 
gr{I R-c ar'tr6 6qrdE

fr /"@d qrtrd trq fui6 13's220m gedfuE riaq) t
0

qwr aldo surrr annarrl \d qrftr itar arrIiEFI rrs l{sfh c-6-{fr n'

crR=d ryilil a rrq:dt6-{ -d;;6t' ffi ry 1"tfl" 
qrqrnq} stq urg

ofrFmfRr fu-qr rrqt ? fu AFo Adq q)'fi fsr fr mBd Et'ri t$ 6ri4rft Brrr

ffiqq wq mffi sRt 'o-ai'T 
t ryffi 3rifYr a frT * wqr R-ftr qq ii F{l

#;.'#tF.rli"fr" *qr t ftatutror"r 6r aFI vr< osi d 'Ir' {s }i
s{*6 ffi fitcrlr afri gk- re-eX'f B en rta Ff,rrr d frtrq cR*'jf

d r*r.fd ffi{ t fumqrq *#;,il * d* ry* dt sin qrq.r Cri ars Ru

offa rnm qq-w.fi-i t "n*'#'# 
i #a ofr-*" t sq*.fi islkd d soar t t

go arqtoq d q0ror d sqrid qefq Esqr q6 qmr arar t fu EE rasit l:ra

Frdq srqt.fi qIF{d d **n, i-il ; '*"il 
n sFrErd^c"q t s-*r f'r'fq Yns#q

srkd-df,r d rnem t qr+fiq .;.d d s+r rqa -6 6 ffiw Rd "rrd ;] -

(r) qthw qB{'qftry
(rr) qrrfiq tsEI rqrqltrq Esdrd rdrfrqr d ry.E""nnl 

' ;r'& vd-'rr"

c.orq (Rz Earr" 6qi6 2*7 /2023 ) ffit zPn,' }dicfa ,i ,-rl.l .,i ,]EIiq

; -fi;ffi a*r n"l"t ft-affiorq 'ff qt'r 
"* 

*i 
(> -
'f.io"



(a) qrifq sErf,q qrflcrq d sry ffi+ cs'cd'fr' (RTfud) 6ga
)zaz, /m'rg (?i6-{ Rir6 s{-r \rE 3rq r<rq fi q+E sl-std G er<) frre-$ lprr8

q.trfrul d ErFr gtq qa-cr' io-a 6I EIFI ei A swrd @ 3ir

Frqft&rrur d qq ar. erB Ti tt
e) ndtrffi qnn"'dqta" -- -qqq fra q6lor ( R" 3iffd 6qt6 fi*//Na ) M qlr'n-q qrqrilq i

+prr6 arfasor d qerssq oTff frtn 'ri =Xa-ae t-d-{ d errlv qi fffifrfiq 6T

o{rAsqtrd gt 6ffi at dsr{ 6r anr ti d ftrt ortRro ft-ql tt
6) s€w q& 6.6w

td, frrA A'Y< qnrqor filEi' rdwr ( R-c fr-As{ aqti6 2s$/202 a fuE
Erqr Eti qdt tflfrd) slo os 3rq iB-6 ir{ q}rt affi} d ffiq
qrwe sluv iFxG $qfrd{ qig Rd fifAtt-{ @i6 7r;24/m2.Et< ryr<
rrqt fu ffi at6 w/x.ltr2 qtt ffir rsr< frryr fuc frAqt-{ 6qrd

#;;'@ qffi q# I tF+ k *n
-r#{h 6'6f a rgm+ n E+ d ffiffi{ d arc 6} ffi or

, f*fildEldtu.ltnaGrirrikHrtr
-t+< r*gtd' cfiq 8e fuag-{ oqi6 ^1s4 /8a) \'{ rtdrr qr+srt r&F-wr

frE mlrrq 'i6 @1,/fr8) frr,l{ Aqrr as ZET,I roc * ft} .rt
ftqB#o-{'r d am o) arorn rsi d'H qffi am znM qrqr d -r{
tr?+< ffi' roc"r { Frqfrfurq <ni{r + ffio-tT iltid qri+q sa

, alrIEFT d {-ar ti d, ftrn <rw cli sr$ c-orq d grw;t 6 5q f{#t 6r

riasa :- 3qi?dras{"qrqia4e Pdf'T

s66gqysBt
ss.d qERffi {fl86} frtRfd fur vror ? fr stc srr+

&/.icg^iB a g[*.w fr*cfft c-4 qBq d qrq-r d eti qre qrqlde{ rdrdf

A;fu w t nrfirr 6t \'?t s-6t rfi snc {6 og 6; gqilff?r vrrc Fa i g.rqtT

fuvr wom t A E'S $rsotq 3rkq-ffI a riHrn n 3lr'xrqit sq t aro-* f<-or g$qra

cfu t at ar oe ott

awio t91e | 7tutu/c.s./ffi.,/zvzs
cfrBB,-

,Fr€r HFdc r6i{4. *6 srwz qitrrd
#cvq-6 anfcrfr 6E nR-dl

dqrd. ft-ri6 {{l,trlq7
furTrr rierdq q}cra{ et eft q*,rref 1'o
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COURT NO.1A sEcTro Iv-c
I'IDIAsUPRE'IIE COURT OF

RECORD OF PROCEEDTflGS

Petit: on(s) for Special Leave to Appeal (c) f,o(s). ,.o57.9/2O2O

(Aris: ng out of irrpugned fanaT/ interin judguent and order dated
:r3-U2- n2g in lrA o- Zo/zoze passed by the ltigh Court Of ll.P.
Princj pef. Seat At Jabafpur)

\/rAATN I S'IAXI(AR PA'{DEY Petitioner(s)

VERSUS

T E ST {TE OF XIU,IIYA PNADEST' & ORS. Espordent(s)

Irate : e8-oz -Ta T''is petitiorl ras called on for pronorrr€eEDt
of iudPeot todeY -

ror ru'dttrfrrf.g) r- 4rry qgrq?rr, EN

f- $lnrry qii[ilrary, 
-AOf

It n'hlo !lr- Justica $arhatisto:-QI'll4 protn{Pced tha

af Ur3 BlneD corgrisir€, ,loD'UIE tr. Justice s- Mndfi
nis lofdship

LG aYr granted.

fne apFal' is dispissed in terrs of tlih.igned iudgret t, xhich

is plac.a on the fife -

Pe rding agplication(s), if any, stand disposed of-

(ilrnilrl\ rECI)
COUR|r T.ErrEB (SH)

(r(,rLEsr RAyAT)
c(nrRr lulsrER (rsH)

t*#*"'

' ITE . tO - 15e1

}tr n*;prniBltts)
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1,

II\I THE SI,PEEIf,E C()IJBT OFINDIA

cjEIl/TL APPE,,,.{TE JI'RISI'ICIION

C.nfiLAPPEALXO. 0?29'29
(ARrsttryc ouT oEsLP (c) No. l(,619 o? suao,

VIBIIITJU SflAIVKAR PANDEY SPPEIIANT

vBstlr9

OT trIAI'EEA PEIUTES & OES'.

JUDGICTlIT

Ir:ave granted-

2- Ttfs appeal has been med b1r the agryellant wAo fs

agrievEd by tlle order dated t3-oE,.2A2O, b5r wdifi a

Dtulsnon Bench of the Madhya Pradesh High Court has set

a.dde the order of the learned Sfngb Judge dated

27.6.2019, whtdr had granted the benefft of regularlzadon

to the present appellant.

The case of the appellant Is that he was engaged in

l98O as a Supervisor, on daily rated basis, under a project

of tire Stztte !V2rrer Resorrrces Departrnent of Madhya

..

3

o
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Pradesh. The appellant sought regularizaUon on the post of

Supervisor/Tlme Keeper. Admittedly, the minimum

qualiffcation for the satd post was makiculation with

rnathernafics; a qualificatlon which the appellant did not

po.ssess. These qualiflcations were relaxed by a

Gorcrnment Clrcufar dated 3l.l2.2olo and the appellant

sought hls qgularization on the post of Superclsorrhe

-fcc1l.r, as E Eas- qua!$e4 6[ tEe P9d and ry b9qq

,;UcfrC on, daqr6gE be# b alory Pctlod of tue- IE

Act, tn anodrcrwrrt peUtton W.P- l3W7/2OfO) flled by the

appellarrt earlter, the Htgh Cotrrt of Madhya kadesh vlde

order dated 62Il.2017, had 6lt err dldons to tbe State

Coyernmeat to declde the cl.lrn of the wrft pefltloner h

accordanee wtth law. Vide order dated 18-06.2O18 issued

by the Office of Chref Engfre',er, Rard Al,"antt Bar Lodht

Sagar koject, the claim of the appellant for regularizaUon

was reJeeted for the reasons that though the mlnlmum

quallffcaUons of matriculation with mathemaUcs will not

come ln tlre way for hds regularEation, b,rt the fact remains

that the appellant was never appointecl against any post.

Moreover. his appoirlt ntenl vr'?ls It('\' I tnacle try ttre

@



@

competent authority and there were no posts avallable at

the time for regrdarization. The appellant on the other

hand, had set hls claim for regylarizatj,on as perrsons wlao

were jurrior to him as daily wagers were regularDed in the

year l99O or even before. The learned Single Judge while

allowlng the urrtt petition gave directions for regularization

of the alryellant from the date on whictr his Juniors were

Tq??d. FF Y ry qgEEqd ts thc %.
erom*. E(fuc a fXvf*m Ccn tu frcb alknred tac:.: -. : -._ .--.:-.-- . | -:

apipeal of the State Goverrurent. Tlie DMsion Bench rlgbtly

he.H 'rrot the Iearned Shgle Judge has rot followed the

prtn@e of law'as glvco ty tHs Court m Scoccarfr, Stc

otr Errreteta od Orc- v. tluadcvt sad Orr- r, as Iniflal

appotnheat must be done by the competent autlroritSr and

there must be a sanctioned po.st on which the daily rated

must be worldng. These two condltlons were

dearly missing in the case of the present appellant. The

Dlvision Bench of the High Clourt therefore has to our mind

rightly allowed the appeal alcl set aside the order dzrted

27.06.2019.

3
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4- In view of the lasr lald down by the Constitudon

Bench of this Court In Uma Dcvl {supra), the appel}ant had

no e€rse for rqgprlarization. There is no scope, hence, for our

tnterferenee with the order of the DMslon Bench of the

MadhSra hadesh filgh Court. Appeal ls dtsmlssed-

.l r::. ,

. -i....E-.r--r.r.; :p.;1.-..-n,. nl.
TIID,,'MET' Dlfi'T'4I

{ii &lftf;,
niirrary 8, ?0f23

i
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Tf,E HIGE C()['RT OFMADEYA PRADESE

WRITAPPEALN().2Ol202O

W 4 AJ.yt ruh Z Ytld turL,r Por*r'

J.bdpur, Dlaed : l3-tL2U2O
- 

**, J-IC Piltai, ,ea!'aed Govt Advacare for frc

ryperhts/Saate.

SDd KIrI. P€iti4 learned cososel for thc rcryofu.

Bih ttc mcor of bri:d iu;rrf t 6i FOq O;

_,-*-qEiillirrt',. .;

..rti::, i3[|rn ir {*ry.6'lQtarF.to'fl8;

A4F$o ND- WfXnO. For thc nasos sti6 6r.f E ++b
' ltsfui&b oiwtrcnlri*;in'us4$m 6"d6-E.

q4+-.ftiq epedod of lffifra pcclnr *ia.fri$
. . gq.aCnEqEdy, delry is -og*g.rqi|- Ieiocuory
: r Itb. t0llltrI) stao& disposed of

. .t.-'-: 4ilidCtrdo'.af,ii

3. Tf,c Writ Fetition ras direcrcd agri""t the orda daled

lE-620lq whereby 6e claim of tbe petitioncr for regulariztim

was iejcctcd. The ordcr was passed in firthcrancc to dircction in

Writ Petition No. 13997/2000 decided on 2.11.2017. In the said

Writ pctition lhe perrtioner had confined his claim for

coosidcration' in terms of G.A.D circular dated 3l.l2.2)ll.
Er.id;dy, earlier the claim of the petitioner for regularization as

Iime Keeper ryas trlrncd down because his not pnssing

rnatriculatiou ,r rth \l.r'r'ri tr i , .rr,-i i Lcrcr rr srri;i:.t; fhest

4

: l:'.' :: -

L ltir i-tra-cmt 4pcd EdGr Segti@ 2 (t) of fadtya
kadcsb Udc&a }.I)'ayalya (Xtaa NyaJa4ecb Ko Ap!r.4
AeiriFE, 2005 is directcd ,grinqt frc ord6x' datcd 773.m19
pas8ed fu Writ Petition No. I 75 I 7/2Ol 8.
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itc S7r* O.rit tr ScIrtrJE, SiL .tr frrr,rfr ri
"';z.t;: i::-;:r?t.rt4B,CEil. raiil.t ?4tr,I,satho-L"ulr
'c , rr' ':','t',,:cifttF&&hdih ;A+,*A-'alaffia',ir iE fE&docc aoa

z

cooditions were reLaxed vide circular datd 3l.l2.20lo. The

commidec which considered the case of the petitioner, rejected it

for the rcasons rh^t therc was no per$anent cadre in Narmada

VaIlry Devclopmeot Authority where the postings r/6e on

d€putatioD, atd thatwhea engaged on daily wages in the office of
SuLDivisiooal Officcr, Kztanga there was no vacart post and

nr6 Bot found possessmg requisite qnelifi6fi66r aad tie
appdrheaf Bas Eof by rhc CorpetEnt Authority.

r.-A Itirf#5a66.of.turychtred&dfub
.€F*R qii+ryt3*'. lid qe*n06ek.-S{{!Brts -

i).,r :,.i- { . *, '- ;} OilrroladtNrr!trE} mipctitioA;r ty aiccfr} Eg&natiotr
.r. :..:i.. .; , ,." 1.1 

,$opl9?$,, .;. : ri .. ;.;.- ;,.ii ., .. r.ri,..

In. ; r i.;.;,.i t. tovrvpg,"s-ndtdrts €Bdct'

1;ii!1x5;r-:;--.:,,! jj-;lij$ ., Ce?d{frye r;nt. a*p#r P4 ng1*d .r} cqrnt
mrcrbl o rccord

-7, A,t'riirr&y i! Writ Pctition tlo. 1399712010 ttc paitioner
' W cmfu his ctaim in contqt b circulrl-r*it,3l.l2mrc

pO Am rctocpcclive dats. Thus, tbc decision by le@cd Si"gte

.hdgc in gratrting rcgularization &om the &te on wtich his

jrniors were nigurarizd was beyond the claim of the petitioner.

Evco ttc pctitioncr was estopped from claiming the

rcgutarization from a date pi.or lo 31.12-2010. Ftnthcrmore,

leamed Single Judge while directing regulariation from 1990

took into consideration the orders in favour of certain persons

employed in the year 1990. when rhe pctitioner admittedly was

not eligrble, glossed over the principle of law laid down in Irma

Devt Isupral rvherein it has bcen Ir.'i,l
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'54- ft is also clarifij rhat those decisions wbt-c[ rrm

corder to the principle settled in rhb dccision, o in

wbicb dircctims nnrning counter to what wE havc held

' bcrcic, will stard dcnudcd offieir status as prcccdcnts_"

7 - Whrl edi* regalarization order taving becn denuded of
its prcceacace, tbe dircction for reg aiz*tioo on &e basis of
slct order@tbe uphcld.

E In visw *,hcrcof rbc impugned oder dated 27.6ml9 in
EbPillinltl I75fir8rg(srb*f,ir*.. ,Ttal61imf,Dd

;j :.,.

.:F,, -cCiiE*E'

,.w,,

,. :-($rrlqlq*rrrr
.IEGJ..- .i'

.; rr;:;:i)aa,J 
. i.:g,t!rr ':

:d**.
-t 'l ti-':. : '-' :.* .!

(SAN'AYYADA9
fiDGE.'

! t:' ll
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I

EIGE C()URf, ()F MADITYA PRADESH: JABALPIJR

(SB : Eor'Dtc Slri Jut{Ge SlHb ADfftDkrr}

SIJ-No- l75l720la(Sl

yfrtrES Slltiltrr Ptrdey '- ""--Pctitioncr

Versus

Sae.trEoyr hrdesL& otLers -'-"--"Rcspm&*

ErE
sL'E'xrt&eqPBt'+lf,i
Erg&E\lkr.H LaFni&6tf

I&

: EfltiltlniEqhcbcaf,dE{ls'&lictaz'6otr&'i-*
of ffi ty rnc palioce rfro b bcco xitiry :s $qgrrrir b Rd

AilEai IH Irei S.tr kiycjna aglid ttc ore d&d I&{52Olt

(Anp-c ml) Fsscd Uy te respmac* I'{e3 - Chitf, fnginccq ns'

Av-li Bsi Irei fulr kriyojna, BEgi IIilIs' frUlur wtcrcfy ttc

srbritEd by the petitiooer for his rcgularizatioa hss b€Ea

rcjcctcd Thc afotBaid r€PreseDtatiotr was submittcd by &e petitioucr

pusud to m ordBr dzled O2.ll'2017 gasscd by &is Court in W-P

No.11997/2010.

I In brief, the facts of rhc case are thlt the petitiooer (jnlered tnto lhe

,;ir.,iees of the Water Rcsot:rc-' Il:prrltne'rl rn thc vcltr I'''x(l and |3s becn

9

!+
.._!
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working cotrtiluously since theu in the said departucnt- The grievance of

thc pctnim is tbat @rite workiog contiuuously for src.h a lorg time aod

deqrtE ths &ct ttat jrmiors to the pctitiorer, '"r'nety' stri Aadest Jain aad

Shri Yrshwamira Choubey werc subsgguently regulaizd b the services on

thc post of Trmc Kceper vide ordcr datcd 08-0l-1988 (AnnexrE P/8 to

flcd in WI- No.l3997t2OlO) and siailarly' onc Shri Ajir SinSb

Cq, ras abo got rcgolarizcd dcryitc thc fact that hc joiacd the s€rvicc of

l.d fancy narctlEo Atdbority Gcrcinafrcr ntrcrcd to i! shca as

aSt,In? i! L tEr l99O iG, & tb P.inb.q' EctFriliEi lrfr d

ticrryq;dqrrr;iira+

(AmaocPfi) br bcc! isscd b;l tb$b(tovcmitct turcgreio

of rb sarLcs otrrUfy rryrs w*lg @ &seIII ad ry p.rdr Fir b

3r.fzfgltrird itipri&d rH ttre cqlo5rccs whurc cdirryi.n slct

ItGr-Icd srdua4-nd bc rAn4 atf !c rEdrnlA

hts& frlbccoflbpcririErb ltcDqrtt CD|lc.br, IalQrvib

Icnlr .H lE-0t-I990 (Amcxuc PD) r}tib o hc C[icf rndnecr tas

r@ frrcgrrhdzation of,rhcpe'blfuncr. Howcver, in ttc ycr ZXl4,

fr@iura*infmcdthd his caec ca@t bc cssi&cd rsIEhttDt

posscd lhe It aticulation rviti Scieocc subjcct llcoce, a writ pcttion b€irg

W.P No.2l48l2001 was filcd by the pctitiond for his rcgularization and thc

same uras diryosed of by this Court vide order dated 16.4.2W (.{mexurc

P/5) with a direction to thc respotrdents to rcgdarize &e scrviccs of thc

petirjoner in view ol the guidelines issued by this Coun in W.P

No.9900/2003 de;rtl<:d on ll ll200l Again the riprcscntati()n oi- thc

2
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paitioner was reject€d by order datet l2-05-ZM, therefore, the petitioner

bas fitcd writ paition bearilg W-P- No.4466DAO5 (S) which has bcen

disped of by th;< Court otr 04.082006 (Anacxure Pl1) in be ligbf of ai

ordcr &tcd V3.O8.2W6 passcd by this Cou in \tI No.383M{D5 (S)

(Daddi Lal Yadsv vs. State of M-P and otherc) on due considcration of &e

&cisios of tLc Apecr Corlo-,a ia &cretaly, Stae o/I{onota*o otd others vs-

U;a Devi atd othen Qmq 4 rcC I ard catair other decisixs Agafusr

lhe adGs ffi 04.tBlx)(}6 (Amrfiuc P7| ttc rrspodcc pceucd Wtit

eE d !br.t602m, ad ttc lc ras .&o ,f;Ilot d d by r Diriir. 
.

--:: ri-... of r* &vh.onr.u tt ILa&t (Are@ ri& r

,i'Ffi t c.Ag Pq!i.t* tA I Yr'c die @
b rlir bch.Eoa t6-06.xxn d N.{D,txtt s6coprt56, aodia cirEtttr

I hr abo b.ro ;!scd by thc Stc Go,rrcmtot o 3f -l22OlO (A;r.r-c P/9)

io wDicinnprorvi&dlldltc&trtl,€lrs rito arc*odiogfu reltrs

IOrrB E 6cpod otre; fgcpcu trl tc rcgrlrtcd Dy rthi1g b

min *UingPass€d &h.r Sccodrt cr tf ''t""s r-'-;.-r;.-' sirt

ltffio*ics sSjcct. Sitrcc no otdcts wcec passcd in lb casc of tb

panilr, tr' a writ @in beiDg W.P. No.lS99It?olO was 6bd by the

pcdfi@, wAich caE to bc dispadn of ot OLll.fil7 (Amcmc P/IO)

dirccting the rcspodcots io decidc the petitioncrt rcpresentation in tcrms of

tbc aforesaid GAD circrrlar datcd 3l.l2.20l0 and tltus, tbc final ordcr has

ticn passcd by the respondcnts on fE-06.2018 (Ann€xurE P/lI), which is

under challcnge before ttis Court.

4. Learned couniel for the peritioncr has submitted thar rhc imDugned

,rrder has been passcd inler alia oD the ground that there arc no rr:crutlmcnt

3
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rules or the scrvice rules in l'Irr'DA and that the petitioner's gualificatioa

does not meet tie necessiiD/ requirement as provided by the Rules made in

.h;q bahalf- Learned cormsel has ftltber submitted thar De imlnrgned order is

liable to be set aside .onbr on the !,'round rh't ir tle circuhr datcd

3l.l2.ZOlO, which clearly provides rhat those employees' who are postcd as

Trmc Kcepcr sioce last lO y€ars and who have nol Passed the Matricu.lation

vih Mdtcmstica as gtbjcct, relaxation in qualiEcati'on bc givts to ttcla It

is furltcr srbrritu ttd thcre is a ridcr in thc afqcsaid circula' rh't frc sai'l

,fi.fll, ,ill be Si',!s b @1, tEG daif-y ragrr* rto LaYc cr*-lctd IO.

r-"f.fr o r0ca66wicr:r to tury cce bP& ir

. aifrofcC-li+9 tXi lfn,,?-ft,'r4@ Ectts d D..r ,|,# bt fr3

rc+oafu an*1, h@, Ski Pethia,landcotr scl h8 fiEthE sbmited

. i.t thc caic of drc pclitiur b oE a bcttr frotiag th thc ottcr sinilarly

{ftn*d cqrletccq Edy,. Si Aadat }aiq fti },fq!Pr.l Cdcy

d fri4iir SirslGq, wbsteca@f, ryoicd dcagtcto[:

p.rit'roor, as thcy *trc jrric to tb PetitioE h &sIrE 6it E t, fun

scrviccs wEs rcgghiud. TtEs, it is s.rbmitcd ltar thc iryrgn d Gdcr bc

sst aside and ttc rcrpord:ots be dirccted to rcgdarize tfic services of lfrc

pditioo€r.

5. Lcarned couscl for the ptitiooer has also placed relialce upon a Full

Bcnch dccision of tlis Coud in the case of Sqnritkading Engineo,

Public Works Dc?trirran$ Circle Gwolior ottd atolher vs. Dev PraLash

Shrivaa, Gwalior aad orters repoaed in 1999 (l) MPLI 466 to submit that

the M.P tndustrial Employment (Standing Orden) .{ct, l96l (hereinafter

reti:rr.: rl r,, .rs "theAct of l96l 'i. RtIlcs arrrl Ordcrs i--.sttcd thcicundcr rrtruld

4
w?-17517-2018 (s)
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also be ap,p-licable to the GovernmeBt Departmelts aEd as the petitior ,r bas

admiredly completed more than 180 days'services, his rigfits ar also

scclEcd '-d.. lte afor6aid AGt of I 96 I '

7- Ia rrdoatrq, Shi Mi has st'oild lli er tuasttc rcgrkb ric

of Sbi AaiLi lir, Si lIreuroira CooDcy od SLi Ajn SiiaSt er r ir

cmccrnc4 &soc wss d@c in tbc far t990 r'tcras tie afqcsaid ulc

regEditg ltc c&ctlio'-l q:alitrcatioo of Trmc Kctpcr has come itrto - 

'rcc

ir thc ysr UXf- ftos, it is cutended by Sbi Fdia fia whea tte sgr :ces

of the afucsaid pcrsons werc rcgularized in th yaa l99O' thc Petitionsr 'r's

already seoior to th€o and thcre was no qucatioE of any qualificatio or

disqualification for thc purposes of regularization ofthe said persons' he ce'

it is submitrcd tbat on this gpund the petitioner carmot be discrimi.Bat€ as

ire has already rsndersd the services for'amund 38 years To bolster his

. riirrs:rurt. learned couns'"1 ii): lh: l'etlli')ner has relt:Ll Lil' 1c rildgl il!

5

6. Per contra,leamed counsel for the resPondcotJState bas veher ently

opposcd the praycr ard srbmitted that no case lor interfcrstce is made ut in

tbc prescot paitioB as ttsc is no provision rmdcr wbich the petiti ncr's

scrviccs cuild bc regdrizcd in NYDA' Apart Es'r' tha! it is snbmitre i th^t

ec pairic'r qEry* is abo Dor slfficicd wti'L vold altro I thc

."*..+* b lqrde !i' T* T t *.*n . 
,- ,; -;_:: i

da6+f ft ryffrliii-itttifrtiofo6:ri@ silM'- = 
n

FjrL, rit{B eiAr&rlrlia' ki VttF-inr rr,d*'t d S'lF

SiEL GE E fu 8t@d rful a[ tt'sc pcrldt d tb req idE

quefo*ioE otr leicsldm witt Mtft'od-s ad as sit lhc ptt ir, 
l
,';

cd chi[rP.ri5r o 6c Eocin ofttcirr€iiltrffu
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passcd by thc Apcx Court itr the case of Scuay, Eaxyota Sw

Elei&, Bdtn vs Sertch ond o,hcr eE "k (AIR I 999 SC I I 60)-

t- Iieard learncd couosel for rlrc partics and peruscd tte record

9- Fro6 tbe rccorrd, lhis Coun frnds that while disrnissing the claim of

ttc petitionr, tbc following order bas been passed by the respotrdtnt-

6

L fta! tb. c8G of tbc pctitiooer for rcgularizaioa otr ttc poft

of $optrvir ta3 bca coosidcsrd in accsducc wirt tbc

cfu iHl6s-?r, rd.Lo ciqtlr &d tl-l:a.NL
h L-0.- rrB L t.iln 1*' D!-tiarry
E---_-;tu--#:lb€.tr
iii* Ht*" ,atrd"Uidir
d ltirE r4r * - Hl- lfr r 4r
'*|ljEiia#r6;c pc ad rb addf,E'c abd b
ditttazredFiiGr!3 au Pfr4tu &is
Egrfu & traioccd ad va pd rtcrt&c b ir u.
.".i* -*t e irrrvisr of tb polic, &A l6065it.
thrleq lEc care ira EDt bc.r rcc-:a&d fu
ErrEl@-

Ih r pcr cbe 4-l of Fli., &rcd l6-0t20fr' n
Ernb., cuditiu 6at wh-[c coosltring the casc of,

Egllltzdotr of the emPloy€. 6cn sasdimcd asd vat
poc $oldd bc availablc with tbe auwcring rcqofu ar

e paitirrr was cogagEd ts p(r Eraihbility of srcfr ad .

corrrioo aod tt6c was no rcgular ald sarctimrd p*a of

srycrvisor thcrefore, thc casc of thc p€titioncr is not fumd fit

to rccommcnd for rcgularizatio n.

Tha as p<r thc Clausc 4-l of thc ctcular dated 16-05-2097,

th. pstitioocr has bcco givea thc bcDcft of cirsulr dalcd

1l-12-ZO|O, pctitioacr has bccn givco belleft of rclar.tio! to

pasr eligibiliry bxamination as provrdccl in the aforesaid

circular.

IL

wP-r7517-2Olt (S)
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Thar the ansvreriog r6lrotrden6 also by lollowing &c Clause

4,, of rhc policy dzted 16.05.2007, came to lhe conclusion

thsa the p.tiiioDcr was nol edgagcd by thc comPctcttt

ar.trtrity ad his 4poiocnt is not lcgal thctcforc his casc is

not formd 6t fc reco--todiag the regularizatioo-

7

That thc alss'sring r6Pondenls have also comc !o thc

conchtsioo that in abseocc of any recruitrtocot rules or ca&c

wirt the Nrma& Vallcy DeveloFDart Aurtority' it is Dot

Fsriblc !o trote rhc rosstc, systcio whilc rcgnlariziug thc

pctiaio8 
" 

fu ttc arfoFialc PGt dd 6rEI tb cmirec bs

gia ig cuc&do til tic casc of &G ;dfuE hlt bca

cudl*dn rcsufue ri! Lr od -tueg b C!r-G I'

4l>O 41, il 4JL 6c Pcrlir it d.dld b
'i c-l r a*:ab b t-iie d 6c *Lj:

lC- n L& found n'rt ttc pctitloocr has atso rcticd upoo thc **, t,.'' i=.;5,, . F=

frr.a.I'::6c SEE Gouerrcd 8om tirne to tiEc alrd hal also filac a
' .f i--

'€t{. D.*c P/!} wffi c&dty trwidclt O* tc eersc rr[it+.:
rqi!!45 @y ragrrs bc rcguhizcd aDd abo lh1 thcir.J'. i+rinfc

- !. .....

.cbil. EG rril cnrhq, in rte oPinion of ttis corl rould bc ryficabk b

lLc otrbpclitioaer.

ll. So fir as thc rcerlEiatioa of Sbri Aadesh d4 Sbri Vts&waoitsa

C!*y id ei Ajit Siryb Gour is conccmd t[c rcspoodtofc cutrcln

& tH fts,. all had tbc rcquisite qualification hcace thefu casc is

di*iogubh$lc, howcvcr, according to the pctitioncr, thsir appointsncot

orders were passcd in the year 1990 when the additional qualification of

Mathccutics was not rBquired wherea-s thc Rules regarding the educational

qualification of Time Kceper have come into tbrce in thc year 2007. The

aforesaid contention has not beer denrcd h,. rhe rcspondent, rvhich leads this

.._ *:r'.,-J j
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Court to coBclude tlrat the petitioner has bcsu discrimitrated inasmuch as

vhro tie ryoinEr€ orders of Sbri Aadesh Jain' Shri Visbwamit"a

Choubsy and Shi Ajit S-fgh Gour were passcd ia the yw 1990, therc was

tro mandatory tEquirEmtlt that an incumbent rust posscss tbe mariculation

ri6 Mathematics as t[c Rutes in tbis behalf came in the year 20VI ooly'

-IhE, it camot be said rrrrt the aforcsaid l,crsols wctE appoiated only

bccarse thcy had spcciat qualificatiou of maticularion wirh idd€catics- In

vior of ttc saoc, as rbe llcliliorcr bas bccn ablc !o Eatc d a casc ofpority

lL Ar a rcsl! rtc utP4F@ sttgEcdr ed ir irrcDy remd ad tic

irygE d d& &Et iiotiiors IAE,ry'mD tu 5a ilit dr &

caoqre rcrnaa:dl-rtgDhiz" tb sdE cf,d: p"it'(E fiE h

&m gtLL [is jmis ar eDovc' sin: rcg@&lr_ rc+o!& ae

ako dirEctd to accord all tla consc<pcatial bedts o ific pailim-

(SUE(XDEAEEYANKAR)
JUD,Cr

a

/ ff b c- il -P- t{i6. ry ry ry+ St"t Are6 Ein' S[ri

- -: -:''tEa-4r o&|'.r*'ilEEr AF sfut diir ih.9 s.ttiB t*G

',1|ft+ ur- ryfq1sf.ih* a.;ryp* "*r- 4l rEo6zrrs r, ..1.,;.-.' .
(rfritrcPn t) cd tas*i"ed t"d ie fitDD !D bG 3c' &

@
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2023 LiveLaw (SC)91

tN T}IE SUPREME COURT OF II{DIA
CVTL APPELLATE JURISDICTION

S. RAWNDRA BHAT; J-, SUDHANSHU DHULTA; J-
February 8,2A23

AR 1 OF
V|BHUT| SHAIIKAR PANDEY versus THE STATE OFII'ADHYA PRADESH & ORS.

Service Law - Rggularisation - Two conditions for reguhrisation of daily wage
emloyees - Fiisuy, initial appointment must be done by the comqetanl
aufirority and Secondly, there must be a sanctioned post on which the daily
r*o employee mrrgt be working - No ctaim fo r regulanidion if these condiUons
ar.e na rn'et secrerary, state of Kamataka and ors. v. llmadevi and ors (noq 4 scc 1-

(Ailnrg ort of impqrre<t flI,E/,llr|teim iudgment and ofider dBted 13$2-2tA,nWA No. 2atbm
pGcd h/the High Co,.rl(, Nl.P- Pltncipal Sezt at JabaDrn)

tufulrr4sirr.-4FryMary'AoR
tu &ryrr$l(st rtk $,rry ctorrdwY, AaR

JUDGTETT
Lmgrarb.t

',4 TDit apita*d hai b€€tr liled by the appffitt nftq is agg[btft'd W']IE qlin,r ed
110-mb' by v'hidt a DMsion Bench of the Madtrya Pradesh IEE court has set
a$de fro ord€;of 0'6 leamed Single Jr-rdge dated 27.062019, tt t111r had grat*ed the

" -tendt o, regu|b izdion b the present appelant

3- Tha ease d lhe ap@hnt is that he was engaged in ,9&, as a &porlisor, o} dz$Iy

r&d bas*t unOer i-prr;xf of tie State Water Resources Depattilitt of itadl4ra
firtFstr Tho aDgela.rt sougfrt regulafizatbo or Ue post of $paniu'lfrne tGsPot-
llitrftEry, Ed-rnlirmrm qrramlauon for the said IxEt rc m*io@n {tr.*rdrr*ntaEr5i a quilftdlm which the appelbnt did mt possesa ne crdficdtons
fierc rebqed by a Gtvernment Circular daled 31-122OfO ard OE appelar* so.qrtt
hE tegulatizaEoq on the post of Supervisor/Time Keeper, as he rc gtaffied for tp
posd attd had be; wofirng on daily wage basis for a kcng Petiod d ltne- ln facl' in
anottpr writ petilion W.P. 1'39€Tf2Ol O) fled by the appellant earfer' the H[h Court
d fradh),a Pradesh vide order dated 02.11 .20'17, had given direelbns b the Staie
Gonernment to decide the claim of lhe writ petitioner in accotdaoce with bw. Vrde
order dated 18.(F.Z)18 issued by the Office of Chief Engineer, Rani Avanti Bai Lodhi
Sagar Proiec( the daim of the appellant for regularization was reieciled br the reasons
tH though the minimum qualifcations of matriculation with mathemalics will not come
in the way for his regularization, but the fact remains that the appellant was never
appointed against any post. Moreover, his appointment was never made by the
@mpetent authority and there were no posts available at the time for regularization.
The appellant on the other hand, had set his claim for regularization as persons who
were junior to him as daily wagers were regulanzed in the year 1990 or even betore.
The learned Single Judge r,vhile allowing the writ petition gave directions for
regularizat-ion of the appellant from the date on which his iun,ors were regularized.
This order was challenged by tie Slate /lovernrrenl t'eror ) a Division Bench vrhjch
allovr':d :h'.' appeal of lhe S':li-r '-: -."" ' jr'l -r1'-j I-) \'r-rr" ' I :nr:h rightly held in:lr- i; '
ie:lr..l'.:l-i],(]qe,:l:.,:S;i.terLi

OF 1



l-Irzea-ayv-,
Secrelary, S0# of t<an:rtl5ka and Ors' v' Umadovi and Ors''' as inilial

appoinM nnrst o" 0""" u:iu,"tmpetent authority and there musl be a sanetioned

post on whicft lhe denfy raei qnpbyee must be- wo{ing These two 
"o.'dry9P 

y."*
d;rv';ilhL;o"'i=." "rt.ipfuent 

appd,anl The Division Bencfi of the High

Court lheetu e has to orrr -l,O tighty albuk the appeal and set aside the order

daed27-(5-m19-
4- kt ri|f}n d ltr- law laid dorn by the conslitrtion Bench of this court in uma Devi

(supra), the appellant fraO no caie for regubfizaliuL There is 
'ro 

scope' hence' for

our irfrerference with the 
"ruei 

or ne oiv]sion Bench of the Madhya Pradesh High

Court. Appeal is dismissed.

@A! F6grts R6etred @Livd-a,v' tuH,ta
'Ditc&iner AaBF c*red< wilh trE origina, copy o, iudgmert frorn

tuL Ltd.
ttre Gourt weE:ite. Access it here

':- j
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srqtdrq s5s i{ft{il
ato grpa qiffi fr,{rrr
v;d rftf;1. qgr1rfl, dqffl
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OR ER
(Delivered on this 05'h of August. 2018)

Regard being had to the similitude in the controversy involved

in the present cases, the writ peiitions were analogously heard and

by a common order, they are being disposed of by this Court' Facts

of Writ Petition No.1160/2015 (S) are narrated hereunder.

02- The petitloner before this Court has filed present petilion for

issuance of an appropriate writ, order or direction directing the

respondents to pay pension to the petitioner. The petitione/s

contention is that he was appointed in the year 1998 on the post of

Master Gang Gollie. In other connected cases, the petitioners were

appointed on the post of Gangman (Daily Wagers) and other

equivalent posts.

03- The petitioner's contention is that he was appointed in the

year 1998 and has attained the age of superannuation on

3OtO4t2O14. The petitione/s further contention is that similarly

situated employee Lalsingh S/o Gangaram has filed a writ petition

before this Court i.e. Writ Petition No.1123812O12 (S) claiming

pension and by an order dated 1011212013, this Court has extended

the beneflt of pension to the petitioner therein. The petitioner has

fu(her stated that thereafter, he has submitted a representation lo

the Department claiming similar beneflts, however, he has not been

granted Pension.
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04- A reply has been filed in the matler and the stand of the State

Government is that the petitioner was appointed as a Daily Wager

on the post of Gang Coolie and till his retirement he has not been

regularized. From the date of his initial appointment till his

retirement, the petitioner has not been regularized and therefore,

the petitioner is not entitled for pension.

05- The contention of learned counsel for the respondents is thal

the petitioner's case is nol covered under the Madhya Pradesh Civil

Services (Pension) Rules, '1976 and the Madhya Pradesh (Work

Charge and Contingency Paid Employees) Pension Rules, 1979

also do not provide for the pension in such cases. The petitioner

has not been appointed keeping in view the Recruitment Rules and

has not completed requisite years of regular service for grant of

pension and therefore, he is not entitled for any pensionary dues.

The respondents have prayed for dismissal of the writ petitions.

06- Heard leamed counsel for the parties and perused the record.

07- The undisputed facts reveal that the petitioner was appointed

as a Daily Wager and has retired as a Daily Wager. There was no

order passed by the respondents regularizing the petitioner on a

permanent post under the Work Charge and Contingency Paid

Establishmenl. Regularization under the Work Charge and

Contingency Paid Eslablishment is done by passing an appropriate

order and conferral of permanent status should not be mrxed-up

CD
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with the issue of regularization. They are altogether two different

things and the employees who have been conferred permanenl

status, are entitled for grant of minimum of pay-scale'

08- lt :s a settled preposition of law that an employee who has

been granted permanent status keeping in view the standing orders

or keeping in view the Madhya Pradesh lndustrial Relations Act'

1960, shall be entitled for only minimum of the pay-scale, whereas

an employee who is regularized, is entitled for all consequenlial

benefits. He gets regular pay-scale and after completing minimum

number of service as provided under the Madhya Pradesh Work

Charge and Contingency Paid Employee (Pension) Rules, 1976' he

is atso entitled for Pension.

09- ln the present case, there is no order brought to the notice of

this Court regularizing the petitioner nor in other connected cases

there is any order on record to establish that the petitioners were

regularized or they were appointed after following due process of

law.

10- Learned counsel for the petitioner has placed reliance upon a

judgment delivered in the case of Rahisha Begum Wo Late

Ashraf Khan Vs. State of M' P. & Others reported in 2010 (4)

MPLJ 332 claiming pensionary dues. ln the aforesaid case, the wife

was claiming family pension on account of death of her husband

and a committee was constituted which has regularized the

(o
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husband of the petitioner vide order dated 31112i1998. ln those

circumstances, the widow was heid to be entitled for family pension,

whereas in the present case, no such contingency is involved. The

petitioner has never been reguiarized by passing any order nor his

3ppointment was in consonance with the statutory provisions

goveming the filed. He was a Daily Wager and has attained the age

of superannuation as a Daily Wager.

'11- Heavy reliance has been placed again upon a iudgment

delivered in the case of Harijan Paniben Dudabhai Vs. State of

Gujarat and Others reported in Laws (SC) 2016 P9.72. ln the

aforesaid case, the deceased has put in 33 years of service and

died in harness. He was an employee of Panchayat service under

the Guiarat Stage. The apex Court was dealing with a case of an

employee who was allocated to Gram Panchayat and in the present

case rn the State of Madhya Pradesh there are specific statutory

provisions governing the filed. The Pension Rules are very clear on

the subject and the petitioner has never been regularized by

passing any order nor his appointment was as perthe provisions of

Recruitment Rules and therefore, the judgment is of again no help

to the petitioner.

12- Learned counsel for the petitioner has placed heavy reliance

upon a judgment delivered by Full Bench of thls Coud in the case of

Vishnu Mutiya and Others Vs. State of M.p. and Others reported

(sr)
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rn 2006(1) SCT 532 (MP). lt was a case where the Full Bench of this

Court was dealing with retirement of Gangman and even though the

post of Gangman was not included in Schedule of Rules of 1976,

they were given the benefit of continuance up to the age of 62 years

by treating lhem at par with the other identically placed employees.

The aforesaid case has got nothing to do with the grant of

pensionary benefits and therefore, the judgment of Full Bench as it

does not deal with the issue of pension,is also of no use to lhe

petitioner.

13- Reliance has also been placed upon a.iudgment delivered in

the case of Brahm Pal Singh Vs. State of Uttarakhand and

Another passed in WPSS No.'114212O16 and other connected

cases on 0510612017 and the issue involved in the aforesaid case

was counting of past services as work-charge status followed by the

regularization, whereas in the present case no such controversy

involved.

14- On the other hand, learned counsel for the State of Madhya

Pradesh has brought to the notice of this Court towards an order

passed in Writ Petition No.117412O15 (Vijaysingh & Anr. Vs. State of

Madhya Pradesh & Anr.) decided on 291O312016, wherein this Cou(

has held that a person who was appointed as a Daily Wager is not

entitled for pension kedping in view the Pension Rules, 1976.

15- ln the case of Kala Bai Prajapali Vs. State of Madhya
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Pradesh and Others reported in 2011 ILR 2319, the Division

Bench of this Court while dealing with similar issue in paragraphs

No.5 to 7 has held as under:-

"5. We have given our anxious consideration to the above
contention urged on behalf of the Appellant, but we are sorry, we
have not been able to persuade ourselves to agree with' this
submission. lt may be mentioned that Rule 6 of th; Continqency
Rules of '1977 which contains provisrons for classificatjon o'f the
empbyees provides only two categories of employees. i.e.
temporary and permanent. Contingancy Rules of 1i177 nowhere
provide for employment on muster roli basis and hence, in our
opinion, employment of the late husband of the Appellant on muster
rolt basis dudng the period from Olst May, 1973 tb O$h nprii,iggr
does not fall within the ambit and scope of Contingen"y 

-Crl'es 
ot

1977.

6. Full Bench of this Court in the case of Mamta Shukla v. State ot
M.P.2O't1 (3) MPLJ 2jO has held in penultimate pr-grrpt ii tl,"
said iudgment as under:

24. On the basis of above discussion, we hold in regard to the
substantial guestions of las Nos. 2 and 3 that arn e".pioyle is
eligible to count his past service as quatifyng service in accortance
wrth Rule 6 of the pension Rules, 197i), If le *"s ;;il; ,
accordance with the provisions oF Recruitment nrf." oi-fgZi. Wefurther hold that an employee, who was not 

"ppoiniuO 
inaccordance with the provisions of Recruitrnent nufii of lgZz,

would not be eligible to count his past service a" qurtify,nq se;i""
for.the purpose of grant o, pension in accordance wiih il;"pil;"
Rules of 1979 and we answer the substantial quest;;s;h; ij;".
2 and 3 accordingly.

1. 
ll y,"y 9f h: 

"Uove 
judgmenl of the Fu[ Bench of this Court, theAppetrant rs not ent'fled lo family pension because the employmentof her tate husband on muster rolt basis cannot b; ;J;i# ;",counting the qualifying service required for grant of ,*n pr""L't,

her. lt is not the case of the Appeflanr thaih". f"r" nr"6""O-i"0,afrer regutarisatjon with efiecr iom ogh ap;f, l99jl;;',n"t,qrlqr1g service required for grant o, pu."t,i, o, i# Ljv i"'Oi"oon 03rd August, 1997. His service on the date of his de"tt,f"ii"i"n
of quafirying service required under the C""ti";";"y-RJtl;';; id;for grant of famity pension to tris wiOow. ienie, ;;;;;i#;,
this 

.Court, there rs no infirmity or illegality in tt 
" 

_prqr"O.orOl, lfthe teamed singte Judge oectin,ns f;t(;";;i";i" ,ile"i;ff;r.,,which may require our inlerference tn exercise of our aDDellatp
Junsdictron rn the presenr appeat. Thi. ,pp"ir i" J"Joij"o, J#;!i;and is. therefore. dismissed but wirh no o;de; a; ;;;;-t":;". , "-,,

ln similar circumstances, the writ appeal was dismissed



holding that Daily Wagers are not entitled for grant of pension even

though they might be receiving salary from the contingency fund.

16- The last judgment which concludes the issue, has been

delivered by the Full Bench of this Court in the case of Mamta

Shukla (Smt.) Vs. State of M. P. and Ors. reported in ILR (2011)

MP 1807, wherein this Court has dealt with the provisions of

Madhya Pradesh (Work Charged and Contingency paid

Employees) Pension Rules, 1979 and in similar circumstances has

held that an employee is not entitled for pension unless and until he

is appointed in accordance with the provlsions of Recruitment Rules

and he is regularized. The reference which was made by the

leamed Single Judge to Hon'ble the Chief Justice which resulted in

constitution of Full Bench reads as under:-

"(i) Whether the decision ot the Division Bench in WA- No.
72512007 Sml. Rahisha Begum v. State of M.P and Ors. is
not a good law in view of the decision of the eadier Division
Bench of this Court vide order dated 1a-7-20O5, passed in
W.P No. 127312000 State of M.P and Ors. v Ram Singh
and Ant.'?

(ii) Whether an employee is eligible for the benelit of family
pension in accordance with the provisions of Madhya
Pradesh (Work Charged and Contingency Paid Employees)
Pension Rules, 1979 after completing qualifying service in
accordance with the provisions of Recruitrnent Rules framed
by the concerned Department for work charged and
contingency paid employees or in accordance with the
definition of Rule 2 ot Madhya Pradesh (Work Charged and
Contingency Paid Employees) Pensaon Rules, 1979 in
regard to "contingency paid employee", 'work-charged
employee" and "permanent employee"?

(iii) Whether for counting qualifying service of an employee for
the purpose of grant of benelit ol pension it is necessary that
the employee has to be appointed in accordance with the
provisions of contingency paid employees recruitment rules
framed by the concerned department in regard to work

69
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charged and contingency paid employees?,,

17- The Full Bench after taking into account the relevant pension

Rules in paragraphs No.19 to 25 has held as under:-

"19. The Hon'ble Supreme Court Funher in State of M.p. and
Ors. v. Lalit Kumar Verma AIR 2007 SCW 70 has held as under in
regard to illegal appojntment:

13. The question which, thus, arises for consideralion,
would be: ls there any distinction between. inegular
appointment' and ,ilegat appojntment'? The distinitjon
between the two terms is apparent. ln the event of
appointment is made made in total disregard of the
constitutional scheme as also the recruiiment rules
framed by the employer, which is State within the
meaning of Article 21 of the Constitution of India, the
recruitment would be an illegal one; whereas there mv
be cases where, although, substantiat comptiance of th6
constifutional scheme as also the rules have been
made, the appointment may be inegular in the sense
that some provisions of some rules might not have been
stlictly adhered to.

From the aforesaid Cecision of the Hon'bie Supreme Coud, it is
clear that if an appointment is not made i, t"r." ot st"trtory'*i"J
or against.a clear vacancy or on any permanent post, tf,e e_ifoyee
coJld.not be declared or granted a permanent status in accordancewith the provisions of Madhve pradesh lndustnal i;;;;;;;
1960.

20. A constitutional Bench of Hon,ble Supreme Court inSecretary Siate of Kamalaka and Ors. v. Ur"d"ri;; Orr. iibd;4 SCC 01 has hetd as under in regard to regularizauo; anZabsorption of the daily wage employees.
47. When a person enters a temporary employment orgets engagement as a contractuai or. 

"i"r"f,rrJ*"i "riJthe engagement is not based o^ 
" 

prop"i""f""o:i.irl
recognised by the retevant .t." oi pio""Orr",-i" itaware of lhe consequences of ti," 

"ppoint 
neni ij#temporary casuat or contractuat i" ' ;;il;;."dr;"':person cannot rnvoke rhe theory of feglti;ateexpectation for being conrirmeO in tti. post *"rren liappointmenr ro rhe posr coutd o" ,ro" or[v oi ior'liiiga proper procedure for seleclion ,n-O in 

""""!concerned. in consutration *itir me FuUri" SJiriIJCommission. Therefore, the theory .i-l"S-itj"r;iJexpectalion cannot be successfully 
"Orrn"lO. 

Iitemporary, contracluar or casual 
".pLv."". i'i"!"#also be hetd that the State i,". i,",j o,1i ,ny.rro-#i""Jwhile engaging these persons 

"ithu, 
fo "o;i;;;1#;where they are or to make them permanent. The State
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cannol conslitutionally make such a promise. lt is also
obvious that the theory cannot be invoked to seek a
positive re,ief of being made permanent in the post.

48. lt was then contended that the rights ot the
employees thus appointed, under Articles 14 and 16 ol
the Constitr./tion. are violated. lt is stated that the State
has keared the employees unfatrly by employlng them
on les,s than minimum wages and exiracting *o[ forn
them for a pretty long period in comparison- with those
olrectly .recrujted who are gefling more wages o.
salaries for doing simjlar work. The employees bjore us
vrere engaged on daily wages in the department
concerned on a wage that was made known io them.
There is no case that the wage agreed upon was not
oerng pard. those who are working on daily \ryages
formed a class by themselves, they cannot ciaim irai
they are discriminated as against those who have been
regularly recruited on the basis of the relevant rules. No
right can be founded on an employment on daily wages
to.claim that such employee should be keated on a 

-par

with a regularly recruiled candidate, and made
permanent in employment, even assuming that the
principle could be invoked for claiming equaiwages for
equal work. There is no fundamental right in thoJe who
have been employed on daily wages or temporarily or
on contractuai basis, to claim that they have a right to be
absorbed in service. As has been held by thE Court,
they cannot be said to be holders of a post, since, a
regular appointment could be made only by making
appointments consistent with the requirements oi
Articles '14 and 16 of the Constitution. The right to be
treated equally with the other employees employed on
daily wages, cannot be extended to a claim foi equal
treatment wilh lhose who were regularly employed. That
.,vould be treattng unequals as equals. lt cannot also be
relied on tc claim a right to be absorbed in service even
though they have never been selected in terms of the
relevant recruitment rules. The arguments based on
Arlicles '14 and 16 of ihe Constitution are therefore
overruled.

49. lt is contended that the State action in not
regularislng the employees was not hir within the
framework of the rule of law. The rule of law compels the
State to make appoinlments as envisaged by the
Constitution and in the manner we have indicated
earlier. ln most of these cases, no doubt, the employees
had worked for some length of time but this has also
been brought about by the pendency of proceedings in
tribunals and courts initiated at the instance of the
employees. l\,,loreover, accepting an argument of this
nature would mean that the State would be permitted to
perpetuate an illegality in the rnatter of public
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employment and that would be a negation of the
constitutronal scheme adopted by us, the people of
lndja- lt is therefore not possible to accept the argument
that there must be a direction to make permaneniall the
persons employed on daily wages. When the court is
approached tor relief by way of a writ. the court has
necessarily to ask itself whether the person before it had
any legal right to be enforced. Considered in the light of
the very ciear constjtutional scheme, it cannot bd said
that the employees have been able to establish a legal
right to be made permanent even though they ha-ve
never been appointed in terms of the relevant rulis or in
adherence of Articles 14 and 16 of the Constitution.
50. lt is argued that in a country like lndia where there is
so much poverty and unemployment and there is no
equality of bargaining powei lhe action of the Siate innot making the employees permanent, would be
violadve of Article 21 ot the Constjtutjon. But the very
argument indicates that there are so many waiting for
employment and an equal opportunity for competin-g for
employment and it is in that context that the Constjt;t on
as one of its basic features, has included Articles 14, i6
and 309 so as to ensure that public employment is given
only in a fair and equitable manner by giving a[ 6ose
who are qualified, an opportunity to seek eriployment.
ln the guise of upholding rights under Micre 

'21'ot 
the

Constitution, a set of persons cannot be prefened over a
vast ma,ority^oF people waitjng for an opportunity to
compete for State employment. The acceptance oi the
argument on behalf of the Respondents would reallv
negate the flghts of the others conferred by Atude 21 ;t
the 

.Constitution, assuming that we are in-a position to
hold that the right to employment is also a ri;ht c;";
within the purview of Artjcle 21 of the ConstiLtion. ThE
argument that Artjcle 23 ot the Constitu0on is breached
because the employment on daily wages 

".;r;t" i;forced labour cannot be accepted.- After all, theemployees accepted the employment at their or,r,rt
votrtron and with eyes open as to the nature of theiremptoyment. The Govemments also revised the
lllr]ll:.1y"9"" ,"yabte from tjme to ti-e in r,L-rigr,ioi
atr retevant crrcumstances. lt also appeaE to us thatimporting of these theories to defeat th"-1;;;
1:!ur.l:Tent . 

of public employment would defeat lheconsurutronat scheme and the constitutional goal oiequality.

51...fhe argument that the right to lrte protecled bvArticle 21 of the Constjtution *irrfO ,"frO,I'il" ,igit iJ
?11l,?]T:l, _cannor 

atso be accepred ar tnis lunirurelj::.::-.,". ,oyl"rnrc and our Constitution rs'a tivingoocument May be at some future Doint of tima tha .^h;lo employment cdn also be broughi in ,na", tfr" 
"o-n"Jpi
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- 16-

of right to lile or even included as a fundamental right'

ihe"new statute is perhaps a beginning As' things now

"iunO,-tt" 
,"""pt nce of such a plea at the instance of

the employees before us would lead to the consequence

rfa"pi"iig a large number ot other aspirants ol an

oooortunltv-to compete for the post or employment'

iiln r.igr,i to employment if rt is a part of right to life'

,r^rta JtanO denud;d by the preferring of those who

nr* got in casually or those who have come through

tf," O"'"tOoot The obligabon cast on the State under

nrti"t. Ss1"1 ol the C;nstitution is to ensure that all

"ii""n" 
.q,iuffy have the right to adequate mean-s.of

livelihood. it *iil be more con"istent with that policy if the

"outs 
,""ognia" lhat an appointmenl to a poet 

.in
qovernmenl- seryice or in the service of its

r;srumentalities, can only be by way of a proper

selecion in the manner recognised by the relevant

LoLtation in the context of the reievant provisions of the

C8niiit tion. In the name of individualising justice' it is

atio not possiUte to shut our eyes to the constitutional

t"it"r" lno the right of the numerous as against the-

Lw *lo art befortthe courl The directive principles of

Sate poticy have also to be reconciled with the rights

"u"ifu6ft 
tJ tn" citizen under Part lll of the constitution

and the obligation of the State to one and all and not to

" 
oatti"uta, irorp of citizens We therefore overrule the

argumenl bjsed on Article 21 of lhe Constitution'

52. Normally, what is sought for by such temporary

emolovees when they appmach the court' rs the issue of

a writ of mandamus directing lhe employer' the State or

its instrumentalities, to absorb them in permanent

ieruice or to allow them to continue ln this context' the

ir.ttion 
";s"s 

rttether a mandamus could be 'ssued 
in

favour of such persons, At this juncture' it will be Or9g9r

to refer to the deciston of the Constitution Bench of trtls

Corrt in nai Shivendra Bahadur (Dr') v' Goveming Body

of the Nalanda College That case arose out ol a relusal

; ;;;i; tnl wa ietitioner urerein as the Principal of

"-J.rGo.. 
ff,i" Corrt held that in order that a mandamus

;;;;:;" to iompel the authorities to do something' it

rnult u" tt o*n that the statute imposes a legal duty on

in.'"rtr,ror,v and the aggrieved party had-.a legal right

under the itatute or rule to enforce it lhls classlcar

I.,.ition continues and a mandamus could not be issued

,'" i"ror.of the employees directing the Govemment to

.rr"-in", p",,ununt since the employees cannot

snow Uat they have an enforceable legal right to. be

o"irar"",rv a6soroed or trrat tre State has a legal duty

to make them Permanent'

From the aloresaid decision of the Hon'ble Supreme Court'..it is

:iJ;; ;; 
-"n 

L*piov"" who was aoooinled or enqased without

fohowtng lhe procedure as enumerated rn relevant Recruitment

@
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Rules and on ad hoc basis against any sanction post, could not get

a status and hence on the basis of the aforesaid principle of law, it

has to be held that Rule 3 of the Pension Rules of 1979, which
prescribes scope and application of the Pension Rules of 1979,

would be applicable to the 'work-charged and contingency -paid
employee', who comes within the dellnition of 'service' of the

Recruitment Rules of 1977.

21. The concept of'pension' has also been considered in

various judgments by the Hon'ble Supreme Court. lt is elaborately

consideied by the Constitutional Bench ot Hon'ble Supreme Court

in D.S. Nakara and Ors. v. Union of lndia

MANU/SC/0237/1982MANU/SC/0237I1982 : (1983) 1 SCC 305'

The Hon'ble Supreme Court has also traced the history of concept

of pension and held as under:

19. What is a pension? What are the goals of pension?

What public interest or purpose, if any, it seeks to
serve? lf it does seek to serve some public purpose, is it
thwarted by such arlificial division of retirement pre and
post a certain date? We need seek ans\'Yer lo these and
incidental questions so as to render just iustice between
parties to this petition.

20. The antiquated notion of pension being a bounty, a
gratuitous payment depending upon the sweet will or
grace of the employer not claimable as a right and,
therefore, no right to pension can be enforced through
Court has been swept under the carpet by the decjsion
of the Constitution Bench in Oeokinandan Prasad v'
State of Bihar wherein this Court authoritatively ruled
that pension is a right and the payrnent of it does not
depend upon the discretion of the GoYemment but is
govemed by the rules and a govemment servant coming
within those rules is entitled to claim pension. lt was
further held that the grant of pension does not depend
upon anyone's discretion. lt is only for the purpose of
quantifying the amount having regard to service and
other allied matters that it may be necessary for the
authority to pass an order to that effect but the right to
receive pension flows to the offic€r not because of any
such order but by virtue of the rules. This view was
reaffirmed in State of Punjab v. lqbal Singh.

21.Ihete are various kinds of pensions and there are
equally various methods of funding pension
programmes. The present enquiry is limited to non-
contributory superannuation or retirement pension paid
by Government to its erstwhile employee and the
purpose and object underlying it. lnitjally this class of
pension appears to have been introduced as a reward
for loyal service. Probably the alien rulers who recruited
employees in lower echelons of service from the colony
and exported higher level employees from the seat of
Empire. wanted to ensure in the case of Former
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conbnued lovalty till death to the alien rulers and in the

"I.".iLrt"l. ril assured decent lving standard in old

;;;;";ri"g economic securrtv al lhe cost of the

colony.

22. ln the course of transformation of society from feudal

o* *"fi"- 
- 
""0 

as socialistic thinking acquired

.-.."r"tiUif'tn State obligation lo plovide security in old

roJ un 
"a"lp" 

from undeserved want was recognised

.io .t " 
nrsi step pension was reated not only as a

;;;; f., past servrce but wrth a view to helping the

"]-Jor". to avoid destitulion in olc age The quid pro

.rJ rl.a tf,"t when the employee was physically. and

]'l-"r"li" rr.n. he rendered unto master the best'

"rLJiio him to look after him in the fall of life' A
retiremeit svstem therefore exists solely for the purpose

oi-oioviainq'Ueneflts. ln most of the plans of retirement

["i"nt", ui..von. who qualifies for normal retirement

i"a"irui tn" same amount (see Retirement Systems for

Public Employees by Bleakney, p' 33)

23. As the present case is concemed with

;;t*;;;r;i;" pension'. a brief hrstory or its inidal

;;i;;;i,;;;; earlv stases and conrinued existence till

i;;;;-;;, be rlluminau;g superannuation is the most

;;;il; word of all but has become obsolescent

ii"r!" ii.."." ponderous lts genesrs can be traced

i"-il; f*i il of iarliament (in u K ) to be concemed

itr'tf," orori.ion of pensions generally in the public

"#rc"".- 
li 

-*"" 
passed rn 1810 The Act which

IrL-Jint'r"r, o"roied itselt exclusively to the problem of

;;;;;.;;r;t"^ pensron was superannuation Acl or

I g':l-Jn"au are landmarks rn pension history because

tl-"-, 
' 

attempteO for the flrst trme to establish a

.^'i"."tt"ni,r" and uniform scheme for all whom we

;;; ;; iati civit servants Even before the 19th

""-nir.v, 
fft" proUf", of providing for public servants who

Ii.'iniur"-, itrough old age or incapacity' to continue

ili"i.". njt u""" recognised' but methods of dealing

*iii'iirl'"i"urtrn *ried liom societv to society and even

ociasionatly from department to department-

24. A political soclety whrch has a ooal o' seninq up of a

ir"fiui"- Stur", would rntroduce- and has in fact

"ioi*"J 
,. , weltare measure wherein the retiral

#;"fii"t irounoeo on "considerations of state

Hi'I"i"i"a'*t-l tii"n. *no having rendered service

ir'"'"i-irr" "t"trr 
span of life musl not be left to penury

in their old age but tne evotvrng concept. of social

:Jft ;-r;;t Jav development"' And this iournev

i,X"rli 
" 

t*r,r terrain' To note only one stage in 1856

;"itv,l' ;r;;i.;t. was set up to consrder whether

anv changes were necessary rrr rne system establisted

[r'tr',"- ,iga Act. The Report of the commissron rs

ii",# rr--"r'ro'rttoote-Trevelyan Report"' The Report
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!!as pungent in rts critrcism vJhen rt says that:

Ill in civil services comparable to lightness of work and

ifre certainty of provision in case of retirement owing to

bodilv inca;acity. furnish stroog inducements to the

o"rents and friends of stckly youths lo endeavour to

oDtain for them employrnent in the service of the

Government, and Lhe exteni 1,],vhjrh the public are

consequently burdened. firsi \,ri:h the salaries of officers

who are obliged to absent themselves from their duties

on accounl of ill health, and afterwards \'vith their

pensions when they retire on the same plea would

iarOtv Ue credited by those "vho 
have not had

opportunities ol observing the operation of the system

25. This approach is utterly unfair because in modem

times public services are manned by those who enter at

a comparatively very young age, with selection through

national competitive examination and ordinarily the best

talent gets the opportunity.

26. Let us therefore examine what are the goals that
pension scheme seeks to subserve? A pension scheme

consistent with available resources must provide that

the pensioner would be able to live'

(i) free from want, with decency, independence and self-

respect, and (ii) at a standard equivalent at the pre-

retirement level. This approach may merit the criticism

that if a developing country like lndia cannot provide an

employee while rendering service a living wage, how
can one be assured ot it in retirement? This can be aptly
illustrated by a small illustration. A man with a brokBn

arm asked his doctor Mether he will be able to play the
piano affer the cast is removed. lryhen assured that he
will, the patient replied, "that is funny, I could not
before'. lt appears thar determining the minimum
amount required for living decentiy is difficult, selecting
the percentage representing the proper ratio between
earnings and the retirement income is harder' But it is
imperative to note that as se,f-sufliciency declines the
need for his attendance or institutional care grows.
Many are literally surviving now lhan in the pasl. We
owe it to them and ourselves that they live, not merely
exisl The philosophy prevailing in a given society at
varibus stages of its development profoundly inrluences
its social objectives- These objectives are in turn a
determinant of a social policy. The lavr' is one of the chief
instruments where by the social policies are
implemented and pension is paid according to rules
which can be sajd to provide social security law by
which it is meant those legal mechanisms primarily
concerned to ensure the provision for the individual of a
cash income adequate. when taken along with the
benefits in kind provided by other social services (such
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as free medical aid) to ensure for him a culturally

acceptable minimum standard of living when the normal

means of doing so failed.

27. Viewed in the light of the present day notions
pension is a term applied to periodic money payments to,

a person who retires at a certain age considered age.of
disability; payments usually continue for the rest of the

natural iife of the recipient The reasons underlying the

orant ol oension vary lrom country to country and from

i.teme io scheme. But broadly stated they are (1) as

compensation to former members of the Armed Forces

or their dependents from old age, disability or death

(usually from service causes), (ii) as old age retirement
jr OisaOility benefits for civilian employees, and.(iii) as
social seiurity payments for the aged, disabled -or
deceased citiiens made in accordance with the rules

oovernino social service programmes of lhe country'
FensionJ under the tirst head are of great antiquity'

Under the second head they have been in formed in one

form or another countries for over a century but those

coming under the third head are relatively of recent

origin,lhough they are of the greatest magnitude' There

are" other liews about pensions such as charity'

oaternalism, oeferred pay, rewards for selvice rendered,

or as a means of promoting general welfare' But these

views have become otiose.

28. Pensions to civil employees of the Govemment and

lhe defence personnel as administered in lndia appear

to be a compensation for service rendered in the past'

However, as held in Oouge v. Board of Educatjon' a

oens,on is closely akin to wages in that it consists of

!iv."nt ptouo6o by an employer, is paid in

!oi",o"rrtiir" of past sirvice and serves the purpose of

f,efplng fne recipient meet the expenses of living' This

"oJ""i" 
to be tiie nearest to our approach to pension

"ini- 
ii,L aaoea qualification thal it should ordinarily

ensure freedom from undeserved want'

29. Summing up it can be said with confidence that

..nrrn la iot only compensation for loyal service

I*o"r"o rn tre pasi, but pension also has a broader

;ifi;;;";, in that ii is a measure of socio€conomic

i,rltce which inheres economic security in lhe fall of life

when physical and mental prowess is ebolng

..,rr""ooniino to aging process and therefore' one is

;,;JJ;;"i lr"r."on".,uing" one such saving in kind

,"'1"-r'"" r", oive vour besl in the hey-day of life to your

;;;;;.; i; iavs or invatioitv, economic security byway

li"[]iJi"a 
-ojrrent 

is assured rhe term has been

iroi"i;irv o?riJrta stated allowance or stipend made

1ll".ia"ration ot past service or a surrender of rights

;;il;;;i. ot Lne retired from service Thus the

;H;;;;;;;i"-,'-a sovernment emplovee is earned
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bv rendeong long and emcient service and therefore can

ue said to be a defened portion of the compensation or

for service rendered. ln one sentence one can say that

the most practical raison d'etre for pension is the

inabjlity to provide for oneself due to old age. One may

live and avoid unemployment but not senility and penury

if there is nolhing to fall back upon.

22. The Hon'ble Supreme Court further in Kerala State Road

Transport Corporation v. KO. Varghese and Ors (2003).12 SCC

igi na" consid"red lhe concept and object of pension and held as

under:

12, Before we deal with their respective contentions, it is

necessary to appreciate the concept of pension' There

are differ;nt classes of pensions and different conditions
govern their grant. lt is almost in the nature of deferred

Lmpensation for services rendered. There is a

definition of pension in Article 366(17) of the Constitution
of lndia, '1950 (in short "the Constitution'), but the

definition is not all-pervasive. lt is essentially a payment

to a person in consideration of past services rendered

by him- lt is a payment to a person who h€d rendered

services for the employe( when he is almost in the

twilight zone of his life.

13. A political society which has a goal to set up a

welfare State, would lntroduce and has, in fact,

introduced as a welfare measure wherein' the retiral

benefit is grounded on consideration of State obligation'
to its citizens who having rendered service durjng the

useful span of life must not be left to penury in their old

age. But, the evolving concept of social security is a
later-day development, and this.ioumey was over a
rough terrain. To note only one stage in 1856 a Royal
Commission was set up to consider whether changes
were necessary in the system established by the
operative 1834 Act. The report of the Commission is
known as "Northoote.Trevelyan Report*. The report was
pungent in its criticism when il says that:

"in civil services comparable to lightness of work and the
certainty of provision in case of retirement owing to
bodily incapacity, fumish strong inducement to the
parents and friends of sickly youth to endeavour to
oblain for them employment in the service of the
Govemment, and the extent to which the public are
consequently burdened. flrst with the salaries of officers
who are obliged to absent themselves from their duties
on account of ill health. and atterwards with their
pensions when they retire on the same plea, would
hardly be credited by those who have not had
opportunities of observing the operation of the system'.
(See Gerald Rhodes: Public Sector Pensions. pp. 18-
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19.)

14. This approach is utterly unfair because in modern

times public services are manned by those who enter al
a comparatively young age, with selection through stiff

"ompetitive 
examinations and ordinarily the best talent

gets the opPortunitY.

15- Lel us. therefore, examine; as was done by this

Courl ,n D.S. Nakara v Union of lndia as to what are the
qoats that any pension scheme seeks to subserve' A
pension scheme consistent with available resources
must provide that the pensioner would be able to live: (i)

free from want with decency, independence and self-
respect, and (ii) at a standard equivalent at the
preretirement level. This approach may merit the

criticism that if a developing country like lndia cannot
provide an employee while rendering service a living
wage, how can one be assured of it in retiremenl? This

can be aptly illustrated by a small illustration' A man with
a broken arm asked his doctor whether he will be able to
Dlav the oiano aner the cast is removed. When assured
ihai he will, the palient replied, "that is tunny, I could not

before". lt appears that in determining the minimum

amount required for living decently is difficult, selecting
the percentage representing the proper ratio between
earnings and the retirement income is harder' But it is
imperaiive to note that as self-sufficiency declines the

need for his attendance or institutional care grows. Many

are literally surviving now than the past. We owe it to
them and ourselves that they live, not merely eist. The
philosophy prevailing in a given society at various

stages oi its development profoundly influences its

social objectives. The law is one of the chief instruments
whereby the social policies are implemented and

oension is paid according to rules which can be said to

provide social security law by which it is meant those

iegal mechanisms primarily concemed to ensure the

or-ovision for the indlvidual or a cash lncome adequale'

ih"n t"kun along with the benefit in kind provided by

other social services (such as free medical aid) to

ensure for nlm a culturally acceptable minimum standard

of tirinq rhen the normal means of doing so failed (See

iocial-Security Law by Prof. Hany Calvert, p '1 
)

16. Viewed in the light of the presentiay notions'

oension is a term appli;d to periodic money payments to

5 oli.o" *r," retires at a certain age considered age.of

i,JJ,rltr. o"vr"nts usually continue for the rest of the

."t"r"i iiirj oi ttre recipient The reasons underlying the

"ilnilr o"n",on vary from country lo country and rrom

i"i"r" [o t"n".".'But broadly stated they are: (i) as

."-.l"t"rio^ lo former members of the armed forces or

ii",i'o"r*0"",t ro'old age. disability or death {usually

fl.o-a 
-a""r,". 

causes) (ii) as old age 'eliremenl 
or
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disability benefits for civilian' employees, and (iii) as

sociat aecurity payments tor the aged, disabled or

deceased citizens made in accordance with the rules

ooverninq sociat service programmes of the country'
F.nrions- under the lirst head are of great antiquity'
tJnder the second head they have been in force in one

forrn or another in some countries lor over a century but

those coming under the third head are relatively of a
recent origin, though they are of the greatest

magnitude., There are other views about pensions, such

as ;harity, paternalism, delerted pay, reward for service

rendered, or as a means of promoting general welfare
(see Encyclopaedia Britannica, Vol. '17, p. 575)' But

these views have become otiose.

'17. Pension to civit employees of the Govemment and

the defence personnel as administered in lndia appear

to be a compensation for service rendered in the past'

However. as hetd in Dodge v. Board of Education a

pension is closely akin to wages in lhat it consists of
payment provided by an employer, is paid 

. 
in

consideration of past service and the purpose of helPing

the recipient meet the expenses of living. This appears
to be the nearest to our approach to pension with the
added qualification that it should ordanarily ensure
freedom from undeserved want.

18. Summing up, it can be said with confidence that
pension is not only compensation for loyal service
rendered in the past, but pension also has a broader
sjgnificance, in that it is. a measure of socioeconomic
lustice which inheres economic security in the foil of life
when physical and mental powers start ebbing
conesponding to the aging progress and lherefore, one
is required to Fallback on savings. One such saving in

kind is when you gave your best in the heyday of life to
your, employer. in days ol invalidity, economic security
by way of periodical payment is assured. The term has
been judicially defined as a stated allowance or stipend
made in consideration of past service or a sunender ot
rights or emoluments to one retired from service. Thus
the pension payable to an employee is eamed by
rendering long and sufficient service and therefore can
be said to be a defened portion of the compensation for
service rendered. ln one sentence one can say that the
most practical raison d'etre for pensjon is the inability to
provide for oneself due to old age. One may live and
avoid unemployment but not senility and penury if there
is nothing to fall back upon.

19. The discernible purpose thus underlying pension
scheme or a statute introducing the pension scheme
must inform interpretative process and accordingly it
should receive a liberal construction and the courts may
not so inlerpret such statute as to render them obscure
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(see American Jurisprudence 24.881 )'

20. From the aforesaid anaiysis three things emerger (i)

rhat oension is neither bounty nor a matter of grace

deoendinq uoon the sweet will of the employer and that

Ir crealeia vested riqht subiect to the statute' if any,

holding the fietd, (ii) that the pensron is not an ex gratia

pryoent brt it is a payrnent for 'the past service

rendered; and (iii) it;s a social-welfare measure
rendering socio-economic Justice to those who in the

hevdav of their life ceaseiessly tolled ,or employers on

an asiurance that in their iipe old age they would not be

left in the lurch. lt must also be noliced that the quantum

of pension is a certain percentage conelated to the

ernoluments earlier drawn. lts payment is dependent
upon an additional condition of impeccable behaviour
even subsequent to retirement. That is, since the
cessalion of the contract of service and that it can be

reduced or withdrawn as a disciplinary measure.

21. in Corpus Juris Secundum, Vol 70, at p' 423, it is
stated that the title "pension" includes pecuniary

allowanc€s paid periodically by the Govemment to

Dersons who have rendered services to the public or

suffercd loss or inlury in the oublic service, or to their

reoresentatives; who are entitled lo such allowances

and rate and amount lhereqf. and proceedings to obta'n

and payment of such Pensions.

22. ln its strict sense a pension is not a matter of

conttact, and is not founded on any legal liability' it is a

mere bounty or gratuity 'springing from the appreciation

and consciousn6ss of the sovereign", and it may be

"irln or witfrhefd at lhe discretion of the sovereign lt

irav be bestowed on such persons and on such terms

,t in.lr*- making body of the Governmenl prescribes'

,na if i", 
"t 

,t 
" 

mo-st' an expectancy Eranted by the law'

il; i;; 'pension" has been compared and

ai.tinori"ftuO from "bonus", "compensation'' "pronts"

InJ f*rit"-"nt payment". A pension fund is to be

ii.tinoriin"O from an annuity fund derived in parl from

,ofunLav -rt loutions under a statutory option to

contribute or refrain from contnbuttng

ln State ol Kerala v. M' Padmandbhan Nair it was

"fr."a"O 
ti,rt pension and gratulty are no longer any

#;il;r";;'o]"i,iu,t"o b"v the Government to its

"-iro'r""" on their retirement bul are valuable rights

;;f;"-;d, i"-th;ir hands and anv culpable delav in

3HJ;;;;* iiJo,'""'"nt thereor must be visited

irif in. L""r,v of payment of interest at the current

;;:i;; iil ZJaipavment rhe view was reibrated

rn Uma Agrawal (Dr') v Stale of U P

24. lt is to be noted thal in cenaln cour'ltries wrongftll

ir,,r,ti..iai"i "io"""ion 
rnonev has been made a criminal

IIICH COURT OF MADIIYA PRADESH. BENCH AT INDORF,
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offence and it has been observed in some of the
Westem countries that the federal statute making the
wronEful withholding of pension money a criminal
offence must be strictly construed. The purpose of the
statute, it was held, is to protect the pensioner against
fraud until the unconditional payment of the money to
hrm.

25. ln Halsbury's Law of England, 4th Edn., Reissue.
Vol. 16, it has been observed on the subject as follows:

Pension means, a periodical payment u lump surn by
way of pension, gratuity or superannuation allowance as
respects \rrhich the Secretary of State is satisfied that it
is to be paid in accordance with any scheme of
arrangement having for its object or one of its objects to
make provision in respect of persons serving in
particular employments for providing them with
retirement, beneflts and, except in the case ot such a
,ump sum which had been paid to the employee, that:

(1) the scheme or arrangements is established by. Act of
Parliament or of Parliament of Northem lreland, or other
inslrument having the force of law, or
(2) the benefits under the scheme or arrangement are
secured by an irrecoverable trust which is subject to the
laws of any part of the Great Britain: or
(3) the benefits under the scheme or anangements are
secured by a contract of assurance or an annuity
contract which is made with:

(a) an insurance company to which the lnsurance
Companies Act, 't982 applies; or
(b) a registered friendly society; or
(c) an.industrial and provident society registered under
the lndustnal and provident Sociefies Act,-lgO5; or
(4) the benefits under the scheme or anangement aresecured by any regulatjon or other instrumeni. not Ueino
a.regulatjon or instrument having tte force of iaw,'maJJwm rhe authority of a Minister of the Crown or with the
:"T:::.!?f_lt Treasury for the purpose of authorizins
rne payment to peEons not employed in the civil servicJot the_ State of such pensions, gratuities or other likeoenents, as might-have been oranted to person soemployed; or
(5) the scheme or arrangemenl rs establishe., bv,n
enactmenr or other instrument having the f;;;; iJ* i;any patl of the Commonwealth outside lhe UnitedKingdom;

:!d. thal the provision made to enable benefits to be
::]9"':l,lg inro account any addrrronat ,esources whilicoutd and v/ould be provrded oV tf,e empfoyer or'any
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of reaularization and nol from lhe date of his initial appointment

ine-rZieuant nnoings of the Drvis'on Bench are as under

Annexure-l1 has been appended to the Schedule to the

fr,.e. 
'Wo*"t 

"rg"O 
and Contingency Employees . 

Pay

nevision nulesl 1984 as it has been under Rule 3

tj"l"i s. N.. 3(B) the post or Time Keeper is mentioned'

[ ,tioutat"" tnai tirere would be 1OO% direct recrurtment'

ii 
"tiorr"t"" 

that incumbent must have passed Hrgher

3"",i"Jrw, malhematics beinq one of the subiect As

[r-e- petiti6ner was appotnled"rn the year 19-83 1984

iult"s *orto be applicable that govemed the field then'

Ttte ietaxation has been made in exercise of power

;;i"; Rrle 11. A general circular was issued on 13-1'1-

iS88 *h"^ thi Petitioner's services had been

reoularized by laking recourse to Rule 11 lf the said

irj" l" *"r.i',trv t.id *itn the circular in quesbon' he

"u"""i "f"iri, 
s"nior.ity f'ot the date of his initial service

in as much as he was appointed dehors to the Rules

"nJin"t"fot", 
his seniority has to be computed from the

Jaie oi teguratisation No fallacy or infrmity in the order

Passed bY the Tribunal'

24. On the basis ol above discussion' we hold in regard to

tt t suu-stat tiar-qlJions of law Nos 2 and 3 that an employ€e is

"ii-"iti. 
io-.ount iti" past service as qualifying service in accordance

*i -r nrt" 6 of the Pension Rules, 1979' if he was appolnteo-ln

,#ti"iri" *in ir"re provisions of Recruitment Rules of 1977 we

tr",irr"i- tt"ia that an employee, who was noi appointed..in

ii"o-tOan"e *itt the provisions of Recruitment Rules framed by the

""""L."i-O"p"tt.ent 
i.e. the Recruitment Rules of 1977' would

;ii" 
"f 

igiul"L *unt his past service as qualifying service for the

,rroE" 3i gi""t of pension tn accorctance with the Pension Rules

Siigzs .;o'; answe, trre substantial questions of law Nos 2 and

3 accordinglY.

25. ln regard to substantial question of law No' l Eadier

oivisioi-s;n ; this Court in W.P No 1273i2o00 State of Madhya

Fi"J.it ,. Ram Singh and Anr' has held that a daily wager

"iJL""" wouid not ritt witrrin the definition of work-charged and

lrri-ti'.i."", o"io employee, hence his case would not be covered

ii -ui.JrrJr' 
Pradesh 

- 
work-charged and contingency Paid

E?""i.r"ui Pension Rules' 1979, has not been noticed by- the

*U'.*ir""t Division Bench of this Court rn Rahisha Begum v State

"r ll.i. "^O 
Ors. MANU/MP/0961/2O1 O : 2010 (4) |\''IPLJ 332

fto*erer, in the subsequent case, the Division Bench has held that

if un-"rpfoy"" comes within the definition of work-charged and

"oni.gencv'paiA 
employee as deflned in the Pension Rules of

is79, ii'"" h,; is eligibie !o count his pasl service for the-purpose of

or"tit it'to service in accordance with the Rules of 1979 |n our

ooinion. inere is no conflict between the Division Bench judgments'

blcause the findings of the Divrsion Benches are based' on

different factual asp;cts. Accordingly' we answer the substantial
question of law No. I that there is no conflict of opinion between the

two Division Bench judgments Hence the declsion of the Division

e9
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Bench in the case of Rahisha Begum v' State of M P and Ors'

il-eilulvplosor izo 10 : 2o1a \4) tt'tpu'l sgz is nol per. incurtam we

answer substantial questron of law No 1 accordlngly .'

18- Keeping in view the aforesaid iudgment' as in the present

case, undisputedly no document has been filed to establish that the

petitioner was appointed in accordance with the provisions of

Recruitment Rules' there is no order declaring him a regular

employee and therefore, in the considered opinion of this Court the

question of grant of pension to the petitioner or to other identically

placed emPloYees does not arise'

19- The statutory provisions goveming the field known as the

Madhya Pradesh (Work Charged and Contingency Paid

Employees) Pension Rules, 1979 are quoted as underi

.THE MAOHYA PRADESH (WORK CHARGED

AND CONTINGENCY PAID EMPLOYEES}
PENSION RULES' 1979

lNotification No.FB/6/8f g/RJl/lv, dated 18t December' 19791'

As amended subsequently by the follovving:-

Notn. Dated 13-9-1982, pub ln M'PRaipatra' Pt lv(ga)'

dated 26-1 2-1 982, P..l 33.

ln exercise of the powers confened by the proviso lo Article

309 of the Constitution of lndia, the Govemor of Madhya Pradesn

hereby makes the following rules, namely i
l. Short title. - (1) These rules may be called the Madhya

pruo""i, lwo*'Cr'arge'o uno contingency Paid Employees)

Pension Rules, 1979.

(2) They shall be deemed to have come into force with efect

from the 1st January, 1974'

2. Definitions. - ln these rules' unless the context otherwise

requires,-

lA\ "Contnoency paid emptoyee" means a person employed

tor tult'iime in a-n ofice or establishment and who rs palo on

monthlv basis and whose pay rs charged to offce contngencies

:::;,ililt"i#;;iov".' "f,o'''" 
empt-oved ror certain period onrv

rIICH COURT OF MADHYA PRADESH. BENCH AT INDORE
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rn a year,

lb) "Wark-charyed employee" means a person employed

uoon tli; actual execuiron. ds o,strncl from general supervisron of a

Ii""inao ,o* or upon subordrnate supervisron of the departrnental

rJu*t, 
"tor", 

running and repairs of electrical equipment and

ri""f,intty in 
"o.nection 

with such work' excluding the daily paid

labour ani muster-roll employee employed cn the work;

tcfPermanent employee" means a contingency paid

o-.,1.,u'.! or a work-charqed employee who has completed fineen

yra'r, or 
"a-iaa 

o, more on or after the 1st January '!974'

lProvided that in respect of a contingency paid employee or

a ,roit"ftarg"o employee who has attained ihe age of

iuoerannuati-on on or aFter the First Apnl 198'!' permanent

""iorou"" 
.tu"a an employee who has compleled 10 years of

servici on or afrer the 1'' January 1974 I

3. Scope and aPplication' - These rules shall apply to

every fermanlnt membei of the Work-charged and Condngency

paid employees' service.

4. Regulation ot amount ot p€nsion - Notwthstanding

anv.thinq conLined tn Rr.'rles 5 and 6, the payment of pension and

si;ai,y" "f 
permanent employee shall be regulated as under'

namely :-

(1) The Madhya Pradesh New Pension Rules, '1951' except

Rule S'rhereof, shali apply to all permanent employees who have

;;;"J ", 
or after the 1si January, 1974 but before the 1sl June'

1976.

(2) The N4adhya Pradesh Civil Services (Pension) Rules'

1976 except Rules 47 and 48 thereof, as amended from time to

time, shall apply to all permanent employees who have retired on

or after the 1st June. 1976.

[4A Notwithstanding anything contained in rule 4 of the

famrlv of a oermanent empioyee who dies while ln service or after

r"fir.'rnunt on pension on or aFter the 1 " April' 1981 shall be entided

to family pension at the rale or 30% oi his/her pay drawn at the

fime of ;eath/retirement subject to minimum of Rs'40/- per month

anJ raximrm of Rs.10ol per month subject to other conditions of

rule 47 of the Madhya Pradesh Civil Services (Pension) Rules,

1976 except sub-rule (3) of the said rule.l

5. Procedure for preparation ot pension papers'

sanction and payment of pension, etc. - The rules in ChapteB

Vlll. Xl and Xll of the N,ladhya Pradesh Civil Services (Pension)

Rules. 1976 shafl apply mutatis mutandis in the case of employees

including those who have retired on or afie. the 1st January, 1974

but prior to the lst June, 1976.

. 6. Commencemenl of qualifying service. -

(1) Subject to the provisioos of Chapter lll of the Madhya

Pradesh Civil Services (Penston) Rules 1975 or Section lV of the

Madhya Pradesh Ne\,^/ Pension Rt les 1951 as the case rray be,
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ior calculating qualifying service of a permane-nt employee who

tlli.* r.'lril' ths s6rvice rendered with effect from the 1st

.,"nr"ry, fgSg on*ards shall be counted'

(2) On absorption or a permanent ttlltv.": 1t1,"^{
int"rruptibn against any regular pensionable post' the 

,servrce
,.n-il-rLo- '"itt'- "f"ct 

fr6m ist January' '1959 onwards shall be

""r"iJ 
t i p","i"n as if such servici was render in a regular

Post."

20- The petitione/s case is.not at all covered under the Rules of

1979. He is a Daily Wager and by no stretch of imagination is

entitled for pensionary dues in light of the judgment delivered in the

case of Mamuta shukla (Supra)'

21- The Recruitment Rules governing the field known as Madhya

Pradesh Public Works Department Workcharged and Contingency

Paid Employees Recruitment and Conditions of Service Rules' 1976

provides for method of recruitment and promotion' lt provides for

maintenanceofservicerecordinrespectofallemployeesappointed

undertheRulesofl9T6.Thepetitioneriscertainlynotamemberof

service in question and his initial recruitment itself is not in

accordance with the Rules of 1976 and therefore' in the considered

opinion of this Court, the question of grant of pension to the

petitioner does not arise'

22-lthasalsobeenarguedthatidenticallyplacedpersonsby

virtueoforderspassedbythisCourtarereceivingpensionanda

judgment is placed on record delivered in the case of Lalsingh S/o

Gangaram Passed

10i1212013.

in Writ Petition No l 1 238/2012 (S) on

69
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23- This Court has carefully gone through the judgment delivered

in the case of Lalsingh S/o Gangaram and the fact remains that the

judgment delivered in the case of Mamta Shukla (Supra) which is

by Full Bench has not been considered at all and therefore if a

person is receiving pension on account of some order, it does not

creale any right in favour of the petitioner specially when the law

has been crystallized in the case of Mamta Shukla (Supra)- The

petitioner cannot claim negative equality in the matter of grant of

pension. The petitioner has to support his claim on the basis of

statutory provisions and the judgments delivered from time to time.

The statutory provisions governing the field does not support the

petitioner at all and the ,udgment delivered in the case of Mamta

Shukla (Supra) also does not enlitled the petitioner for grant of

pensionary dues.

24- ln light of the aforesaid, present writ petition along with all

other connected writ petitions are dismissed.

Certified copy as per rules.

(S. C. SHARMA)
JUDGE

TeJ

Diqrrally tiqned by

Dare:20r8.04 07
16,07:09 +05 30
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REPORTABLE

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. 7068 OF 2022

SUNITA BURMAN APPELLANT

Versug

THE COMMISSIONER, M,P, HOUSING AND
INFRASTRUCTURE DEVELOPMENT BOARD
AND OTHERS RESPONDENTS

JUDGMENT

L, The appellant - widow of Late Munna Lal Burman, is aggrieved by the judgment

dated 23'd January, 2020, passed by the Division Bench of the High Court of Madhya

Pradesh, Principal Seat at Jabalpur in WritAppeal No. 1600 of 2018 reversing the order

dated 06.09.2018, passed by the learned Sing r Judge in Writ Petition No. 95 of 2007

whereunder the respondent No. 1 - M.P. Housing and lnfrastructure Development

Boardl was directed to pay family pension and other retiral dues to her on the demise of

her husband.

2. The admitted facts of the case are that on 28h April, 1977, Munna Lal Burman,

lffjEband of the appellant was engaged by the respondent No. L - Housing Board as a

*'t'.ilrr,u, 
Roll employee on daily wages. Vrde r rf( )rder dated 29'h Octoi.rer, 1997, he

@

1 For short 'Housing Board'

Page I ()1 12
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was app0inted in the work charged establishment of the Housing Board. While

continuing to work in the establishment, Munna Lal Burman expired on 26'h April, 2016.

On OL'r August, 2016 and 09'n September, 2016, the appellant submitted applications to

the respondent No. 1 - Housing Board for grant of family pension which were turned

down vlde letter dated 14h October, 20L6, with an observation that there was no

provision for grant of pension/family pension to employees working in the work charged

establishment. Aggrieved by the said decrsion, the appellant filed a writ petition

registered as Writ Petition No. 95 of 20L7 be'iore the High Court of Madhya Pradesh,

Principal Seat at Jabalpur praying inter alia for grant of family pension, retiral dues,

gratuity etc., on the demise of her husband. The said petition was allowed by the learned

Single Judge, vide judgment dated 06b September, 2018 and the respondent No. 1 -
Housing Board was directed to fix the retiral dues and family pension payable to the

appellant in a time bound manner and release the anears of family pension with interest.

The reasons that weighed with the learned Single Judge for allowing the writ petition are

as follows :-

"12. ln the present maner, rt is clear from iire o.der of appointment dated

29.10.1997 that the provisions of i,l.P W0rk,charged and Contlngency Paid

Employees Rules were made applicable in he case of Late Munnala,. Regulation
5(d) ot M.P, cruha Nirman Mandal Regulatrons. 1998 provides that grant of
pension/family pension and death-cum-retirement benefits to the regular officers
and employees of the Board with effect from 01.07.1973 shall be regulated in

accordance with M.P Civil Services (Pension) Rules, 1976.

13. The M.P Housing and lnfrastructure Der'0lopment Board has adopted the
Regulations, 2015, which has been approved and conftrmed by the State
Government vrde order No.F.23- 3/15/19-6 Bhopal dated 17.04.2015. The
regulations 5(e) of the 2015 Regulations prcvides that the order of grant of
pension/family pension and death-cum-retirenrent benefit to the regular officers
and employees of the Board with effect fronr Ci.07.1973 shall be regulated in
accordance with. the l,/ P Civil Services (per.jro1) Rules. 1976. However. the
regular oflcers and servants 0l the Board wl:! rare been appointed, on or after

Page 2 oi L2
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lst of January 2C05, shall be coverecj Dy new Natlonal Pensron Scheme. Hence,

it is clear that lhe National Pension Scheme v/as not applicable lo the deceased

employee, as he was not appointed on 0r alter lst January, 2005. Hence, the

mistake committed by the respondent-Board ,n deduction of Rs.19401 fr0m the

salary of late Munnalal under ilte Naiional Pe| i, )n Scheme, seems bonafide '

3. Aggrieved by the aforesaid decision, the respondent No. 1 - Housing Board

preferred an appeal registered as Writ Appeal I'J0.1600 of 2018 that was allowed by the

Division Bench, ulde .judgment dateo 23" .l.,nuary, 2020 and it was held that Ihe

deceased husband of the appellant being a member of the work charged establishmenl,

was not entitled to pension as he could not be treated at par with the regular employees

of the respondent No. 1 - Housing Board.

4. Mr. S.K. Gangele, Senior Advocate appearing for the appellant argued that the

High Court has fallen into an error by hoiding tf at the appellant's husband being a work

charged employee of the respondent No. 1 - housing Board, is not entitled to pension.

Placing reliance on the office order dated 29h Cctober, 1997 issued by the respondent

No. L - Housing Board which refers to a decisron taken to regularize Muster Roil

employees as per their senioriry it was subnrirted that the name of the appellant's

husband featured at serial No.S of the tabulated statement forming a part of the

aforesaid office order, which showed that he had become a regular employee of the

Housing Board and was covered under the provisions of the M.P. Work Charged and

Contingency Paid Employees Recruitment and Service Rules, 1977. Learned counsel

submitted that pension/family pension was payalrle t0 such an employee/his family

under Regulation 5(d) of the M,P Griha Nirnri,r, lt/andal Regulations, 1998 and there

GU
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was no justification for reversing the judgment dated 06h September, 2018, passed by

the learned Single Judge in favour of the appellant. Lastly, it was contended that the

impugned judgment runs contrary to the princirtles of law laid down in Prem Singh v.

State of Uttar Pradesh and Others2.

5. Opposing the aforesaid submission, Mr. R.C. Mishra, learned Senior Advocate

appearing for the respondent No.1 - Housing Board and its officers arrayed as

respondents No. 2 to 5 and Mr. Saurabh Mishra, learned Additional Advocate General

for the respondent No.6 - State of Madhya Pradesh supported the impugned judgment

and asserted that the appellant's husband had nor been regularized till the date of his

demise and had remained a work charged employee. Alluding to the very same office

order dated 28h October, 1997, relied on by learned counsel for the appellant, it was

sought to be clarified that by virtue of the said order. Late Munna Lal Burman and other

similarly placed daily wage Muster Roll employees working in the respondent No. 1 -
Housing Board for the period between 26h May, Lg74 and 30m June, 19g1, had been

appointed in the work charged establishment and in accordance with the terms and

conditions of their appointment, M.p work charged and contingency paid Employees

Recruitment and service Rules was made applicable to such employees. Explaining

that the work charged establishment where thr: deceased was appointed, was a non-

pensionable establishment of the respondent ND. 1 - Housing Board and he could have

opted for the National pension scheme3 in terrns of the order dated 02"d July, 2015

which he didn't, it was stated that the appellanr rs not entitled to receive family pension

2 (2019 )10 scc 516
3 For short 'NpS,

Paqe 4 ol 12
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and the judgment in the case of Prem Singh (supra) had no application to the facts ot

the instant case

6. We have considered the submissions advanced by learned counsel for the

parties and perused the records including the r'elevant rules and regulations. The only

issue that arises for our consideration in the instant appeal is as to whether the

deceased husband of the appellant was a regular employee of the respondent No. 1 -

Housing Board and if not, would the appellant still be entitled to recelve family pension if

the deceased had remained a work charged employee in the establishment of the

respondent No. L- Housing Board till the date of his demise.

7. The respondent No.1 - Housing Board is a statutory and an autonomous body

established under the Madhya Pradesh Housing & lnfrastructure Development Board

(Amendment) Acl, L9724 for implementation of housing schemes meant for the weaker

sections/lower income groups of society on a 'no profit no loss basis'. Being a statutory

and an autonomous body, the Housing Board forms its own rules and policies that

govem the service conditions of its employees. The rules laid down by the State

Government lor its employees are ngt automatically applicable to the employees of the

Housing Board unless specifically adopted by the Board. The same is demonstrable

from a perusal of Sections 14, 15 and 17 of the Housing Board Act (that deal with

appointment of officers and servants of the Bi)ard; lay down conditions of service of

officers and servants and empowers the Board to make service regulations in respect 0f

4 For short'the Housing Board Act'

Page5ofl2
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its officers and servants) and on examining the M.P Civil Services (pension) Rules,

l-976. Rule 2(ii) of the aforesaid Rules clearly provides thar the said rules shall not apply

to f,ve categories 0f persons with persons in a work-charged estabtishmenl' mentioned

specifically in category (a) of the said Rule, Neither ls there any provision made for grant

0f pension to work charged employees in the M.P Gnha Nirman Mandal Regulations,

1998 or in the Madhya Pradesh Housing and lnfrastructure Development Board

(Conduct of Business and Delegation of Powers) Regulation, 2015.

8. Being alive to the fact that there were no rules in place to regulate/govern the

service conditions of employees working in the work charged establishments of the

respondent No. 1 - Housing Board, the Board of Directors of the Housing Board had

taken a conscious decision in its Meeting No. 229, held on 06e April, 2015, to adopt the

following rules:

i. Madhya Pradesh Work Charged and Contingency paid

Employees Recruitment and Service Rules, 1975 (Excluding Rule 4

to 8);

ii. Madhya Pradesh Work Charged and Contingency paid Employees

Leave Rules, 7g77i and

iii. Work Charged and Contingency paid Employees Gratuity Benefit

Rules, 1962.

9. For ready reference, the relevant abstract of the decision of the Board of

Directors of the Housing Board held on 06h Aprir, 201"5, is extracted below;

"2. There is no rure or regulation tramed or prescribed rn reratron to the reouration
ol services o, said work charged employces in the Board. Due t-o non_

Paqe 6 ,)' 12



civil Appeal No.7068 o',l 2022

determination ot separate conditions of service, difficulties arise in regulating their

services.

3. Theretore in order to regulate the services ol work charged personnel working

,n the Board adoptjng of the Iollowing rules noliFied by the Government it is

proposed -
(i) M0del Rule "Madhya Pradesh ----- Departmenl Work-charged and

Conljngency Paid Employees (Recruitment and Condittons ol Service) Rules,

1975" (all rules except rule no. 4 to 8) made through Circular no. D-

34144411(ttuee)NoKn 5 Bhopal dated 29.09.i975 of General Adminisrra(ion

Department of Government of Madhya Pradesh. (Appendix-1)

(ii) "M.P. Work-Charged and Contingenry Paid Employees Leave Rules, 1972".

(Appendix-2)

(iii)'Work-Charged Stalf and Contrngency Paid Staff (cratujty Benefits) Rules,

1962". (Appendix-3)

4. Work charged personnels working in the Board do not get the benefit ol
pension, while in other works depanment employees of Work-Charged

establishment are getting pension under Madhya Pradesh (Work-Charged and

Contingency Pard Employees) Pension Rules, 1979. At present rhe said rules are

not relevant to he employees ot he Board. M.P. Daily Wage Employee

(Condition of Rule), Rule 2013 (Appendix 4) has been adopted for the daily wage

employees of the Board by which they have been brought within purview o,

Natronal Pension Scheme reguhted by PFRDA. For work charged employees

also pension is propcsed under PFRDA brief description of which is as follows:

(l) Tle National Pension Scheme initiated by PFRDA, which has been

implemented in the State of Madhya Pradesh, v/jth effect from 1st May, 2009 for

the domiciles of Madhya Pradesh,

(2) The employee can opt to be a member under Natjonal Pension Scheme and

can avail the beneflt ot pension.

(3) ln case of an option given by the employee under sub-rule (2) above, a

contribuion equivalent to ten percent shall be deducted fiom his wages and the

Government shall also contibute the equivalent amount and shall deposit it in the
pormanent account of the cmploycc and the consolidated amount and

permissible interest thereon shall be paid on his superannuation.'

10. lt is clear lrom the above that the Madhya Pradesh (Work-Charged and

Contingency Paid Employees) Pension Rules, i.979 had not been adopted by the

respondent No. L - Housing Board and the M,P. Civil Services (Pension) Rules, 1976

did not cover the workers working in work charged establishments of the Housing Board.

The M.P. Work-chaiged and Contingency Paid Employees Pension Rules, 1979 was

also not made applicable t0 the work charged employees of the respondent No. 1 -

Paqe 7 of 12
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Housing Board either in terms of the M.P. Grrha Nirman Mandal Regulations, L99g or

under the Madhya Pradesh Housing and lnfrasrructure Deveiopment Board (conduct of

Business and Delegation of Powers) Regulation, 2015. Observing that the M.p. Daily

Wage Employee (Condition of Rule), Rule 2013 had been adopted for the daily wage

employees of the Housing Board thereby bringrng them within the fold of the NpS, a

decision was taken to extend the very same Scheme to work charged employees as

well.

11. Pursuant to the aforesaid decision taken by the Board of Directors of the

respondent No. 1 - Housing Board, an order dated 02', July, 2015 was issued to

regulate the servrces of the work charged employees by adopting the relevant rules of

the state Government as mentioned above and bringrng them within the purview of the

NPS manaEed by the Pension Fund Regulatory and DevelopmentAuthority5. para g of

the order dated 2d July, 2015 is relevant and reproduced herein below for ready

reference:

"8. National Pension Scheme, hunched by PF.R.D.A, has been made applicable tc
[.,ladhya Pradesh, which is effective fcr the domjcrles cf Madhya pradesh from 1 May
2009. Pension under the National pension Scheme, regulated by pF.R.D.A, shall be
payab,e to Work-cha4ed Employees ot the Board i:s lnder, a briet desclplon of whrch is
as follows:-

1) The employee rnay opt br becoming member of Naional pension Scheme and avaii
fie benefit of pensioi.

2) ln case ol option given by an employee under rhe aforesaid Sub-Rule(1 ), contribution
equal toLo% $a[ be deducled from his wagesisalary and an equal amount of
confibution shailbe made by the Board, and deposited in his permanent Acclunt and the
consoridated amount arong rvith the permissibre inr.resr sha[ be payabre to him upon hrs
superannuation. The contribuuon to lhe pensior sr)all rie payable under Accouni Head-
54'"

L2. ln the course of arguments advanced before us on r.gh september, 2020, we had

speciflcally enquired from learned counsel fr,r lhe respondents as to whether the

(6)

5 For short 'PFDRA'

P.gr 8,'12
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aforesaid Office Order was brought to the notrce of the empioyees of the work charged

establishments of the respondent No. 1 - Housing Board to enable them to exercise

thetr option ol becoming members of the NPS and whether the said employees including

the deceased husband of the appellant had applied for availing of the benefit under the

NPS. ln response thereto, an affidavit dated 15h September, 2022 has been filed on

behalf of lhe respondent no. 1- Housing Board slating inter alia that the contents of the

order dated 2"d July, 201.5, providing for an option under the NpS to the work charged

employees of the Housing Board was duly brought to the notice of all concerned, in

accordance with the directions issued at serial N0.12 of the endorsement at the foot of

the said order that required the shme to be drsl;layed on the notice board. The affidavit

further states that in response to the aforesaid order calling for requisite options from all

the work charged employees of the Housing Board, out of 48 such employees, only 16

had opted to avail the benefit of NPS. Clause 6 of the said order clearly provides that if

an employee wants to opt for pension, he can dc so by giving his option and thereafter,

10% of his payable salary will be deducted on a monthly basis from his account and the

respondent No. 1 - Housing Board will match the said amount by contributng its share

on a monthly basis. Thus, the only option that was made available to the work charged

employees of the respondent No. 1 - Housing Board was to exercise the option

mentioned in para 8 of the order dated 02nd July, 2015, namely, the NPS. However, as

per the records, during his llfe time, the appellant's husband did not opt for the said

Scheme.
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6D
13. As for the decision in the case ot Prem Singh (supra) cited on behalf of the

appellant, the question raised in the said matter related to the validity of Rule 3(g) of the

uttar Pradesh Retirement Benefits Rules, 1961 and Regulation 370 of the civil Services

Regulations of uttar Pradesh. ln a backdrop where this court had earlier affirmed the

decision of the High Court of Punjab and Haryana in the case of Kesar Chand y. State

of Punjab', in relation to pari materia provisions enacted in the State of punjab which

excluded computation of the period of work charged services from qualifying service for

grant of pension, a three Judge Bench of this Court examined several decisions on this

aspect and on perusing the Note appended to Rule 3(8) of the Uttar Pradesh Retirement

Benefits Rules, 1961 and Regulation 370 of the Civil Servlces Regulations, held that

since the seMce of the appellant in the said case had been regularized on a vacant

post, Rule 3(8) of the U.P. Retirement Benefits Rules, 1961 ought to be read down in

respect ol the services rendered by him even prior to his regularization and the period

spent in the capacity of a charged employee/contingency paid fund employee or non-

pensionable establishment employee ought to be counted towards the qualifying service

for extending the benefit of pension to such employees.

L4. The fact situation in the case in hand is entirely different. The deceased husband

of the appellant had remained a work charged employee till the date of his demise on

26h April, 2016. His services had not been regularized. The office order dated 29h

october, 1997 relied on by the appellant t0 Lrrge that the services of lhe deceased

husband of the appellant had been regularized, is being misread as can be discerned

from the first para of the said order which states that daily wages Musrer Roll employees
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working between 26h May, L974 to 30'h June, 1981 and named therein were being

appointed in work charged establishments and further, that the M.p. Work Charged and

Contingency Paid Employees Recruitment and Service Rules, 1977 was made

applicable to them. we have noticed above tha: the aforesaid rules were never adopted

by the respondent N0. 1 - Housing Board or extended to its work charged employees.

Being cognizant of the vacuum relating to the service conditions of the employees

working in its work charged establishments, the Board of Directors of the respondent

No. 1- Housing Board had deliberated over the matter and decided on 6rh April, 2015 to

extend the benefit of pension to the said employees by bringing them within the purview

of the NPS and they were given an option to become a member of the said Scheme so

as to avail the benefit of pension. As her deceased husband had elected not to opt for

the said scheme, the appellant cannot claim entitlement to payment of family pension

on his demise.

15. we therefore hold that the deceased husband of the appellant was not a regular

employee of the respondent N0.1 - Housing Board. He had remained a work charged

employee in the establishment of the Housing Board till the date of his demise. Even

while seMng in the said capacity, the appellanl's deceased husband could have opted

for pension under the NPS that was made ava.lable to the work charged employees of

the respondent No.L - Housing Board in terms of the order dated 02nd July, 2015. But

he did not opt for the said Scheme. The appeliant is, therefore, not entitled to receive

family pension from the respondent No. 1- - Hou;rng Board.

Page l1 ot t2
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16. As a result of the aforesaid discussion, we do not find any reason to interfere with

the impugned judgment, which is upheld. The present appeal is, accordingly, dismissed

while leaving the parties to bear their own expenses.

J

IDr Dhananjaya Y Chandrachud]

[Hima Kohli]
NEW DELHI,

ocToBER L4,2022
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JUDGMENT
M.R. SHAH. J.

1. Feeling aggrieved and dissatisfied wiih the impugned judgment(s) and order(s)
passed by the High Court of judicature at Patna in respective letters patent appeals, the
respective original writ petitioners - work charged employees, whose services were
subsequently regularized as per the Work Charged Establishment Revised Service
Conditions (Repealing) Rules, 2013 (hereinafter referred to as "Rules, 2013"), have
prefened the present appeals.

2. For the sake of convenience, civil Appeal Nos. 3158-3159 of 2023 (Maheshwar
Pandey Vs. State of Bihar and Ors.) is being treated as the lead matter.

2.1 The issue involved in the present appeals is with respect to the counting of the
period of work charged services for the purpose of computing pensionary benefits and the

length of pensionable service.

2.2 A Larger Bench of the High court by the impugned judgment and order while

upholding nule s1v; of the Rules, 201 3 has held that the period spent in the work charged

establishment would be counted only to the extent of the shortfall in the qualifying period

of service for grant of pension. which shall be nlade up by adding that period spent under

f
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the work charged establishment and that the entire period spent under the work charged
establishment would not be taken into account.

2.3 The respective original writ petitioners were initially appointed and working under
the work charged establishment as work charged. The State Government came out with
the Rules from time to time to regularize the services of the work charged employees and
also how the work charged services to be counted / considered. Lastly, the State
Government framed the Rules, 2013, undcr which the seryices of the original writ
petitioners came to be regularized.

2.4 One of the clauses, namely, Clause 5(v) provided that old pension scheme will be
applicable on these personnel. lt further provrded that granting the pension and gratuity
benefits will be calculated with the recognition of regular service of one year for the work
charged service of every five years and in spite of this, if the minimum pension paid service
is not completed for pension acceptance under the old pension, the benefit of the pension
will be given by adding minimum service to that extent.

2.5 Though the original writ petitioners were held to be entitled to the pension by taking
into account the services rendered as work charged for the purpose of qualifying period
of service for grant of pension, they challenged Rule 5(v) of the Rules, 2013 to the extent
it provided that for the purpose of counting of penslon, regular service of one year for the
work charged service of every five years shall be taken into consideration. According to
the original writ petitioners, the entire service rendered as work charged in the work
charged establishment is required to be counted and/or considered for the purpose of
pension.

2.6 Thei-e were differences of opinion in the two Division Bench judgments with respect
to the counting of the period of work charged services for the purpose of computing
pensionary benefits and the length of pensionable service, therefore, the matter was
referred to the Larger Bench. The Larger Bench by the impugned judgment and order has
answered the reference in following terms:-
"(a) With respect to addition of the number of years of service rendered in a work charged tenure
to the service under regular establishment, for the purposes of making the service of such regular
employees pensionable, there is practically no substantial difference in the pronouncements of
the two Division Benches in the casb of Sheela Devi (supra) and Binod Kumar (supra). (b) For
the purposes of pension, only such period from the work-charged tenure would be added for
making the service of an employee which has been regularized to qualify him for pension. (c)
While adding such period of work-charged tenure. the modus would be of granting / counting one
year for every five years of service rendered under work-charged establishment. lf that also leaves
some shortfall, then further number of years of wor(-charged tenure can be taken I added tor
making the service of the employee pensionable. (d) For the purposes of giving benefit to an
employee for promotion on the selection grade and timebound promotion, the entire period of
service rendered as workcharged employee can be counted. (e) The Rules and Circular of 2013
are valid as has been held in Binod Kumar (supra). (f) The Rules and circular of 2013 are
applicable to such work-charged employees who have been appointed after 22.10.jg84 and prior
to 11.12.1990."

3' The learned counsel appearing on behalf of the appellants has vehemenily
submitted that in fact the respective appellants rendered services as work charged for
approximately more than 30 to 35 years. lt is submitted that they were aiso granted other
benefits like MACP etc. whrle working as work charged jnder the r,,iork charged
establishment. lt is submitted that therefore their earlier services rendered as work

)
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chargedemployeesShallnotbewipedoutand/oralleastcannotbeignoredforthe
purpose of pension.

3.lltissubmittedthattherespectiveappellantswereaSsuchappointednotona
particular project but trre apJointm;ntwas roi a work, which was regular and periodical in

nature for a monthly ."f".y 
"nJ 

they were working in the Government department' lt is

submitted that therefore,'their services were not qualitatively different from regular

employees.

3.2 lt is submitted that it was unfair on the part of the state Government to take work

from them for periods oepilving them of their due emoluments. lt is submitted that all the

appellants were appointed aftei their names were called from the Employment Exchange'

3.3 lt is submitted that as observed and held by this court in the case of Prem singh

Vs. State of Uttar praaestr anO Ors., (2019) 10 SCC 516, the services rendered as work

charged is to be counted t"|. p"""ior"rv benefits. Learned counsel appearing on behalf of

ttre a"Jpeltants has heavily relied upon-the paragraphs 29, 30' 31 ,32 and 36 of the said

decision.

4, Learned counsel appearing on behalf of the state while opposing the present

appeals has vehemently submitt-ed that in fact taking into consideration the fact that

dlspite having worked for a longer period as work charged, thereafter when they were

regularized and they were found Ihort ot qualifying service for pension and on that ground,

thJy may not be denied the pension solely on the ground that they have not completed

the'qual'rfying service for pension, a conscious decision has been taken by the State in

favour of such employees providing that for the purpose of qualifying service, the services

rendered as work chirged is to be counted to make them eligible for pension.

4.1 lt is submitted that their services rendered as work charged cannot be counted for

the purpose of actual pension, otherwise, there shall not be any difference between a

regular'employee and a work charged employee. lt,is submitted that till the work charged

.riptoyee is regularized, hL contin-ues to be work charged employee. lt.is su.bmitted that

tf,erefore, the Liarger Bench of the High Court has rightly observed and held that for the

prrpo=" of pensio"n, onfy ir"n period-from the workiharged tenure would be added for

making the service or an erp-rof"" to qualify- him for pension and while adding such period

of *"rX charged tenure, tne 
-motus 

opetandi for counting would be-one year for every five

;";;;;f .;:"e rendered under work charged establishment and if that also leaves some

shortfall, then further nr.l"i of V""rs of iork charged tenure can be.taken / added for

making the service ottne lrpioyte pensiolSlle ltls submitted that therefore' the High

Court 
"has 

rightly upheld the vires of Rules, 2013'

4.2 lt is submitted that insofar as the reliance placed upon the decision.of this court in

the case of prem singt ts-u-;Iair"ri"o ,pon on b_ehalf of the appellants is concerned, it

is submitted that the .rio 0""[loi shall noi be applicable at all as the reliance placed upon

the said decision is absolutely misplaced'

4'3ltissubmittedthatinthesaiddecision,thisHon,bleCourtwasconsideringRule
3(8) of the U.P. RetiremeniA";"f't Rl.lf"=' 1961' which specifically provided thatthe period

of service in a work "n"rgll 
;.l"uiisnment shall not be counted for qualifying service for

pension. lt is submitted tn.x t. in"iir,is Hon',ble court read down the said provision and

has observed and held tnai service renderecj :rs a work charged shall have to be counted

as qualif'7ing service for pension '

3
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4.4 lt is submitted that while considering the validity of Rule 3(8) of-the said Rules' this

Hon'ble court observed that after rendering the service for number of years, they cannot

bedeniedthepensiononthegroundthattheyhavenotrenderedthequalifyingservice
for pension and that the work iharged service can be counted as qualifying service for

p"n!L" lt is submitted tfrat wnite Ionsidering the validity of Rule 3(8) 
-of 

the aforesaid

hules, and denying total work charged serviie.to be counted as qualifying service for

pension, this Hon'-ble Court has oiserved and held that it will be unfair, unjust and

impermissible to deny them the pension and to that it is observed and held that the work

charged service can be counted as qualifying service for pension'

4.5 lt is submitted that in the said decision, this Hon'ble Court has not observed and

held that their entire service rendered as a work charged shall be considered for the

purpose of counting of tne pension. lt is submitted that the said decision shall be restricted

to the period of service ;"riO"r"J as work charged to be counted as qualifying service for

pension.

5.Theshortquestion'whichisposedforconsiderationofthisCourtis:
,,whether the entire service rendered as work charged under .the work charged

establishment Shall have io be counted and/or considered for the determination of the

"r"rri "t 
pension atter tnl work charged employees are regularized under the Rules'

2013?

6.ltisrequiredtobenotedthattherespectiveappellantsWereworkingaSWork
charged undei the work charged establishment in the State' Their services have been

,eguiarizeo under the Rutes, 2d1 3 and the follow up notification of the Finance Department

vidie Circular No. 10710 dated 17.10.2013. Rule 5(v) of the Circular reads as under:-

"5(v) Old pension rules shall be applied on these employee-s Th: !T:1t-?:lsion 
&.gratuitv shall

be counted by giving on" Gt 
-iOr-iage 

againsi the five years services as work-charged

;;pt;y;. Even-ttreriif tf,u i ini,nrn., requlrem-ent of. 10 years of service for pension is not met

under the old rules, then minimum service shall be added to give advantage thereof "

6_1 Rule 5(v) of the Rules, 2013 as such can be said to be beneficial to such work

charged 
"rpioy"u=, 

wlose services have bccn regularized subsequ.ently- As per Rule

S(v),"even ii the minimum requirement of 10 years of service (qualifying service) for

p"n.lon is not met, in that case also, the service rendered as a work charged to be added

ior quatitying .".i"" for pension. iherefore. the efforts have been made by the State

Government to see that after rendering services for number of years as work charged,

and thereafter, their services have bee; regularized, they may not be denied the pension

onln" grornO that they have not compleied the qualifying service for pension' lt also

irrtt"i pr"rio"sthat the benefits like pension & gratuity shall be counted by giving one

Vlri ,irrrtrge against the five years services. as work-charged employee' Therefore'

hir. strl u. 
"oOru"r"O frereinaoove, is beneficial also in favour of such work charged

"rpr&"", 
whose services have been regularized subsequengy, and they may not be

deprivlO of the pension on the ground that they have not completed the qualifying service

foi pension. The denying of pe'nsion after rendering service as work charged for number

of years on the ground that tirey have notcompleted the qualifying service can be said to

be unfair and iliegal and can be said to be exploitation. Therefore, to make such work

cr,arged employe"es eligible for pension, Rule 5(v) provides that if any work charged

",npioy"". 
urho." ,"rui""s have been regularized unr1er the Rules, 2013. is short of

qualifying servrce, to the extent of such shortage of qualifying service' the services

,endereias work charged to be counted fcr tlre purpose of qualifying service for pension
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Under the circumstances, the Larger Bench. of the High court has rightly observed and

held that for the purpose ot pJnli"i, onry such period ifim the work charged tenure would

be added for making *" ""[:;;';;';;';il;;" 
who has been resularized to qualifv him

for pension.

6.2lnsofarasthesubmissiononbehalfofthe.appellantsthat.their,entireServlces
rendered as work "nurg"i"];]-;rtl 

Ue consiOered 
-#d/or 

counted for the purpose of

pension / quantum ot p"n"Ln is concerned' the same cannot be accepted' lf the same is

accepted,inthatcase,rtwoutdtantamounttoregularizingtheirservicesfromtheinitial
appointment as work "h,';;';t;"' 

in" t't"nu oidecisions of this Court' there is always

a difference and distinctioi;ffi; ;;;jular employee appointed on a substantive post

and a work charged 
"rpiov"u 

*orking under.woi( crraijeo establishment. The work

charged employees rr" noijppointed o"n a substanlive po"L Th"y.rt not aPPointed after

due process ot setection JIi-r. 
-p", 

the recruitment rules. Therefore. the servtces

rendered as work charged ;;;";i f,e counted for the purpose of pension / quantum of

pension. However, at tne" Jme iiml, atter renderinq of service as work charged for

number of years ,nO tn"r"Jilui *n"nif,"i.. services hive been regularized, they cannot

be denied the pension on in'" g.rnd that.they have not completed the qualifying service

for pension. That is wny, tte #rvice rendered as work charged is to be counted and/or

considered for the purpos" i qr"ritvi"s service for pension, *nich i" provided under Rule

5(v) of the Rules, 2013.

6.3Now,insofarastherelianceplaceduponthedecisionofthiscourtinthecaseof
prem singh (supra) ov in, r""."d counsel appearing on behalf of the appellants is

concemed, the reliance pr"""i ,p""inl saro aeciiion is ibsolutely misplaced' ln the said

case, this court was ";;;ilih" 
uutiorty of Rure 3(8) of the U.p. Retirement Benefit

Rules, 1961, unoer wnici j;;;ii;; service rendered as work charged was not to be

counted for qualifying **it" t* pl"sion' Tolhat' this Court has observed and held that

after rendering service 
"" 

-*or.[ 
charged for number of years in the Government

establishment/department,denyingthemthepensiononthegroundthattheyhavenot
completed the qualifying;;il" ior pension.would be unjust' arbitrary and illegal'

Therefore, this court h". u;;;;; and hetd that their services rendered as work charged

shall be considered i 
"ornili-toi 

q*iirying ,urvi"". This court has not observed and held

that the entire service ,"nJJr"J Ji worx-cnarged shall be considered / counted for the

quantum of pension / ;;J;;' Th" decision 6r tl. is court in the case of Prem Singh

(supra), therefore, *o'fO L" restricted to the counting of service rendered as work

.n"tg"d for qualifying seryice for pension'

T.lnviewoftheaboveandforthereasonsstatedabove,presentappealslackmerits
andthesamedeseryetobedismissedandareaccordinglydismissed.ltisobservedand
herd that the service ,".d;;; ;; ;oik cnargeo after theii services have been regularized

undertheregularizationt""n"'"''namely'"tneRules'20l3andtheCircularshallbe
counted for the purpose 

"f 
qrrl;fyi;g;rrviie for pension only as per Rule 5(v) of the Rules'

2013.

Present appeals, thus, deserve to be dismissed and are accordingly dismissed' No

costs.

Pending applications, if any' also stand disposed of'


