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1GH COURT OF MADHY A PRADESH : BENCEH GWALIOR

No. SCS/GWIL/ LY Gwalior, dated
T,

The State of Madhya Pradesh,
Through-the Principal Secretary,

Publlic Health & Engineenng Department,
Maniralava. Vallabh Bhawan.

BHOPAL (M.P.)

Subject :-  Supreme Court Contempt Petnticn(C) o, 771415 in Special

Leave o Appeal (C) No. 2528412 (Ram Naresh Rawat Vs, Sn

w Ashwini Ray & Ors.), from the Judgment and Order dated

1R.05.11 , of the High Court of M.P., Bench-Gwalior in WP,

N ASRBINS).

I am 1o enclose herewith a copy of cerufied copy of the Hon'ble
Supreme Court's Judgment dated 15.12.16, passed in the aforementioned
matter, for your information and necessary action.
Encl. :- As above.

o
ASSISTANT REGISTRAR
HIGH COURT OF MADHYA PRADESH : BENCH GWALIOR

ElLa)
L SCSIGWIL/ T/Endt. No. _3¢& Gwalior, dated /57 - 1. ;5
Copy forwarded o -
, e Jhe Engineor-in-Chicf, Public Health & Engineering Department,
%ﬂ\\ Satpucla Bhawan, Bhopal (M.P )
1. The Chief Engineer, Public Health and Engineering Department, Near
N T Water Tank. Morar, Gwalior (M.P.) for information and necessary

ACTION

j‘ 5 Encl. - As above ) o
]';; 652‘8 . — TohlA—
r }#[:;f' .TXAE LL'""' A\ AMSISTANT RKEGIE TF‘..—*&[EH
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R-S712))14
IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION 417 20 2

CONTEMPT PETITION (CIVIL) NO, 771 OF 2015

IN
wﬁmw
RAM NARESH RAWAT PETITIONER(S)
VERSUS o
ceiflad Bt
SRI ASHWINI RAY & ORS. o ReSBonpenT(s)

IN
SPECIAL LEAVE PETITION (C) NO. 23985 OF 2012

PT PETITION IL .62 OF 2016

IN
SPECIAL LEAVE PETITION (C) NO. 31 343 OF 2011
CONTEMPT PETITION (CIVIL) NOS, B2-85 OF 2016
IN

SPECIAL LEAVE PETITION (C) NOS. 18245 OF 2014, 18246, 18247
& 18249 OF 2014

CONMT.PET.[C) NO. 101/2016 IN SLP(C) NO. 19220/2014
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CONMT.PET(C) NO. 787/201 15 IN_SLP(C) NO, 1 9224/2014
CONMTPET.(C) NO. 788/2015 |N_ SLP(C) NO. 19286/2014
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CONMT.PET.(C) NO. 823/2015IN sLP(c) NO. 19218/2014
' CONMT.PET.(C) NO. 856/2015 IN_SLP(C) NO _’Ii..!_a_n_fmj_

CONMT.PET(C) NO, 121 *1_11_f2.ﬂ_ﬁ_ﬂ_.l-_PI_1ﬂ‘Lﬂi}£2mglm}F
Mﬂﬂ;&;&jzmhg@wzm. 24858/2012.
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CONMT.PET.(C) NO. 73512015 IN_SLP(c) NO . 192782018 @
CONMT.PET.(C) NO, 793-817/2015 IN SLP(C) ugtgng_sggi&_
1 SLP(C) NO. 30275/20% 51 P(C) NO, 3027616
NO. 1 _?mms_t.emm JiﬂL‘lMﬁlﬂ Jﬁmm,

SLP(C) NO. 1809 C)NO. 19282/20 LP({C

% -
agsuzﬂm SLP(C) NO. 25279/2012, sLp(c) NO. 12438/2013,

3. SLP(C) NO. 5350/2013, SLP(C) No,
MJZMAM_L&Q,_Q@E,EL‘“ iL__{P muu 19257/2014,
QLELQL.O_J_ZQﬂzu__@LEL-- 012 @

’i 20572 1‘4'}: P(C

LP(C) NO, MEHMQSLE{_)_U_
1925512014
N C) NO. 2152016 IN_sLP(c) NO. 21830/2012

WITH
MM_M . 216/2016 IN _SLP(C) NO, 2 1835/2012

CONMT.PET.(C) NO. 512/2016 IN_SLP(C) NO NO. 18413/2014
CONMT.PET.(C) NO. 475/ 2016 IN SLP(C) NO, 8203/2012
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'

CONMT.PET.(C) NO. 536/2016 IN SLP(C) NO. 19393/2012

AND
CONMT. PET. (C) NO. 106/2018 IN SLP(C) NO, 19292/2012
D ENT

A.K. SIKRI, J.

All the petitioners who have filed these contempt petitions
were engaged by the State of Madhya Pradesh on different dates
on different posts but all of them were engaged as daily wagers
They continued as daily wagers for long spell of time. According
to the petitioners, in terms of Madhya Pradesh Industrial
Environment (Standing Order) Rules, 1963 they became entitied
to be classified as 'permanent employees’. However, their
demand for classification as permanent employees was not
acceded to by the State, which inaction of the State Government
provoked some of these employees to raise the industnal dispute
for their classification which resulted into award(s) of the labour
Court directing their classification as ‘permanent’. The labour
court aiso held that on their classification as permanent, they
would be entitled to the Pay-scaie of permanent post from dates

specified in the award, Appeals were filed by the State against

Conmt. Petition (C) No. 771 of 2015 In SLPIC) No. 25284/2012 (Batch Page 1 of 29
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those orders which were dismissed by the industrial court and writ
petitions also came to be dismissed by the High Court This
resulted in passing of the orders by the concerned authorities in
the State Government classifying these petitioners as permanent
employees. It was also ordered that they shall be entitled to
minimum pay as fixed by the Labour Commission. This led to
another round of litigation as the petitioners claimed that an their
classification as 'permanent' to their respective posts they were .
entitted to receive the Pay-scale attached to the said posts.
These reliefs were granted to them by the labour court against
which appeal preferred before the Industrial court and the writ
petition before the High Court were also dismissed. In all these
Cases, thereafter, special leaye petitions were filed which were
dismissed by this Court by commen order dated 21 January,
2015. This order reads as under- ﬁ

“‘Delay condoned,

Dismissed.

We direct the State Government to implement the

order(s) passed by the High Court within eight

months' time from today,

If for any reason the petitioner-State does not

implement the order(s) passed by the High Court,

the respondents are a liberty to approach this
Court by way of filing contempt petition{s)."

Cenmt._Patition (C No, 771 ot <013 in SLP(C) No. 25284/20132 {Batch Page 4 of 29



2)

3)

P

The State Government has Passed the orders fixing the pay of
these petitioners at the minimum of the regular pay-scale
attached to the respective posts. To demonstrate, by way of
example, in the case of Ram Naresh Rawat, who was engaged as
a daily wager, the pay is fixed at Rs. 15330/- in the pay-scale of
Rs. 5200/- attached to the said post. Break up of the aforesaid

salary fixing is as under

|
= Jd

Sl |' Particulars Amount (Rs.) |
Nﬂ. | |

2()  |Minimum in the Regular 5200/- _
|PaY scale granted vide |
| order dated 11.03.2016

| (per month) T T
|'2ﬁij Grade pay (per month) 1800/

|2 Jirb-ﬂ_-_'_ii?‘ﬁr._.'."ﬂ:'*_f_'!—'*_ _ lsmmor |

2(iv) |Total salary and mnerifsaaw.
beneiits in hand (j+ii+iii)

| Jermonn’ " ¢

—_— e e ]

At the time of passing the order, he was getting monthly
wage of Rs. 11,300/- as the daily wager. His salary, therefore,
stands enhanced of Rs. 4030/ In addition, he js given arrears in
the sum of Rs. 5,93,887/-. In similar manrer, pay of all the

petitioners has been fixed.

The petitioners are however, not satisfied with the aforesaig

fixation and contended that the pay fixation has net Deen done as

FMMEM.MF.T_EEE.M SLP(C) No. 25284/2012 (Batch) Page 5 of 29



7
per the orders of this Court  The precise submission is that or,
they are conferred the status of Permanent employee by the murb\
and it is also categorically held that they are entitled to regular -+
pay attached to the said post not only the pay should be fixed in
the regular pay-scale, the petitioners would also be entitied to the
increments and other emoluments attached to the said post. IE.-;_I &
other words, they pleaded that fixation of Pay at the minimum of
the pay-scale is uncalled for and does not amount to complying
with the directions of the Court in full measure. It is also ..
submitted that in some other cases where the High Court has
given similar directions, which are followed in their cases, the

State Government has not enly fixed pay in the regular pay-scale

but has also been granting increments etc. as well .

4)  The case set up by the respondents, on the other hand. is that the
petitioners are daily wage employees. They have not been
regularised' in their respective posts for want of adequate number
of regular vacancies. They are granted ‘Permanency’ in terms of
standing orders which, at the mast, entitles them to get the pay
which is given to employees appointed on regular basis but such
an entitiement is to the minimum of the said pay-scale. It js also

argued that even the direction of the High Court was to grant pay

MW&L&FMI No. 25204/2012 (Batch) Page & of 29
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3)

i

in the regular pay-scale with effect from -the date of classification
orders and there is no direction given by the High Court to give
them increments etc  which is admissible only when a person is
appointed on regular basis or whose services are reqularised,

which has not happened in the case of the petitioners.

Learned counsel who appeared for these petitioners have drawn
our aftention to the relevant provisions of the standing orders on
the basis of which they were classified as permanent, It is
standing order No. 2 which deals with classification of the

employees and reads as under:

“2.  Classification of Employees —
Employees shall be classified as (i permanent, (i)
permanent seasonal, (jii) probationers, (iv) Badlies,
(v) apprentices, and (vi) temporary:

{i) A 'permanent’ employee is one who has
completed six months' satisfactory service in a
clear vacancy in one or more posts whether as a
probationer or otherwise, or a person whose name
has been entered in the muster roll and who is
given a ficke! of permanent employese;

(ii) A 'permanent seasonal employee' is one
who has completed service for a period equal to
2/3rd of the duration or a season or three months
whichever is less in a clear vacancy and shall be
deemed to be a permanent employee for the
purpose of these order:

(i} A 'probationer means an employee who is
provisicnally employed to fill a clear vacancy, and
who has not completed six months' satisfactory
service in the aggregate;

Conmt FPetiion (C) No. 771 of 2015 in SLPIC) No. 25284/2012 (Batch) Page 7 of 29



{iv) A 'badl’, employee means an employes
who is employed on the post of a permanent
seasonal employee, or a probationer or a
permanent seasonal employee who is temporarily
absent.

(v) An 'apprentice’ means a learner, provided
that no employee shall be classified as an
apprentice if he ha shad training for an aggregate
period of one year, provided further that a longer
period of apprenticeship shall be required Iif
prescribed by a law or an award, or by agreement
with the representative 2f employess,

(vi) ‘temporary employee’ means an employee
who has been employed for work which Is
essentially of a temporary character, or who is .'
temporarily employed as an additional employee in
connection with the temporary increase in the work
of a permanent nature, provided that in case such
employee is required to work. Continuously for
more than six months he shall be deemed to be a
permanent employee, within the meaning of clause
(i) above.”

6) Once the labour court classified them as permanent, which
classification had attained finality, it necessarily follows that they
are entitled to all benefits which are to be given to regularly &

appointed employees.

7) It is further submitted that the High Court specifically went into the
gquestion as to whether, on attaining permanency, these
petitioners were entitted to the pay-scale attached to the post
which is given to the regularly recruited employee and answered

the said question in the affirmative. Our attention was drawn to

Conmt, Pefition (C! Neo. 271 of 2015 In SLP{C) No, 25284'2012 (Batch) Page 8 of 29



e
one such order dated B™ May, 2008 pﬂésed by the High Court in

Writ Petition No. 1306 of 2008 where this Issue is specifically
dealt with in detail and decided in favour of the petitioners, after
taking note of various judgments. It was further pointed out that in
some other cases, increments are also given while fixing pay |-n
the regular pay-scale. Example of one such case given by the
petitioner is State of Madhya Pradesh & Ors Vs Bhasker
Sharma’ wherein the Writ Appeal was also dismissed. |t was
. submitted that after the dismissal of the appeal, Bhasker Sharma
was not only granted regular pay-scale but is getting increments
and other benefits attached to the said post as well |t was also
argued that many such employees have been given similar

benefits and the State Government has now taken a 'U' turn and

P
is not willing to extend such benefits to the petitioners herein
Copies of many such orders passed by the High Court are filed by
i the petitioners as additional documents in support of their

submissions.

8)  Mr. Mukul Rohatgi, learned Attorney General. who appeared on
behalf of the State Government and the Contemnors emphasised
that the only direction of the High Court. which has been upheld

by this Court, is that these petitioners are entitied to pay in a

1 Writ Appeal No. 322/2009: Order dated 30. 11.2009; By High Court of M.P, Gwalior Banch
Conmt Pafition (C} No. 71 of 2013 In SLPIC) No. 25284/2012 iBatch) Page 9 of 29
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raqgular scale. It is argued that they have been classified as
‘permanent” because of the aforesaid standing orders which
means that their services would not be terminated. However, that
does not mean that the petitioners are regularised against any
posts. It was also argued that each of these petitioners have
been given substantial amount as arrears of pay in terms of the
orders passed by the High Court and there is significant
enhancement in the monthly emoluments now drawn by these
patitioners. The learned Attormey General further submitted that .
there are 520 such employees who have gained entry into the
service through backdoor as they were not appointed on regular
basis against regular vacancy after following required selection
procedure. Such employees, like the petitioners, cannot seek *
regularisation and benefits emanating from such regulansation in
view of the law laid down by the Constitution Bench of this Court
in State of Karnataka Vs. Uma Devi®. It was also argued that
instant proceedings are in the contempt cases where scope of
jurisdiction was limited. The State had complied with the
directions in a bona fide manner on its understanding about the

orders of the High Court against which SLPs have been

dismissed and in case the grievance of the petitioners is that they

? (2008 4 5CC T
Conmi. Petition (C) Na. I71 of 2015 [n SLP(C) No. 25284/2012 (Baich) Page 10 of 29



9)

are entitled to something more than what is granted by the State
Government, they can challenge the order passed by the
Government fixing their pay, by taking recourse to substantive

proceedings but not in the form of contempt petition.

Mr. Rohatgi also brought to the notice of this Court a subsequent
event which has been brought on record by filing additional
affidavit. It was pointed out that on 7" October, 2016, the State
Government has promulgated a one-time scheme for
regularisation of all daily wage employees in the State. Copy of

the said scheme is annexed, salient features whereof are as

under:

“() The Daily wage employees will now be
classified as “Sthayee Karmi”™.

() They are classified in three categories, i.e.,
Unskilled, Semi-skilled, and- Skilled. Their pay
scale is also determined accordingly., Pay Scale of
a skilled employee is Rs. 5000-100-8000.

()  They will b2 given the benefit of seniorty
and their actual pay on September 1, 2016 in their
pay scale will be determined based on the years of
service put in by them

(V)  They will be entitled to Deamess Allows,
(Presently at-125%)

(V) The pay fixation in the pay scale will be
applicable from 1.9.2016. Next increment in salary
will be given in September 2017

(Vl} ©On aftaining the age of superannuation,
they will be entitled to Gratulty based on 18 days

Conmt. Petition (C] No. 771 of 2015 in SLP(C) No. 25284/2012 {Balaly Page 11 of 29
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salary per year dunng the penod of service.
Maximum limit of this amount will be Rs. 1.25,000/-
for unskilled, Rs. 1.50.000/- for semi-skilled, and
Rs. 1,75.000/- for skilled workers

(Vi)  Such daily wager employees who were .
working on 16.5.2007, and have also been in \
service as on 1.9.2016 will be entitled to the pay

scale mentioned above and other benefils.

B. In view of the aforesaid scheme, the MP
Daily Wages Employee (Conditions of Service),
Rules, 2013 now stands repealed

7. The scheme also presciibizs he steps to be
taken for filling up the vacant Regular posts. For
this purpose the vacant Class IV posts available in
the regular setup under various departments at the
district level would be filled up on priority from the .
existing sthayee karmis. The workers working with
various Construction Departments (Nirman Vibhag)
will be trealed as Industial Workers for the
purposes of Standing Order Act, 1961 and Rules,
1963 and the permanent classified employees of
such Departments are also entiied to be
regularised acéordingly.

8. In view of the aforesaid, it is submitted that
the daily wage employees are also entitled to the
aforesaid benefits at the time of superannuation as
mentioned in the Scheme.”

He, thus, submitted that it ir= petitioners opt for the said '

scheme, they would get the benefits thereof after their retirement.

10) Before we consider the respective submissions, we want to make
two observations which are crucial to the issue involved. These
arg:

(1) The matter is being examined in the contempt jurisdiction of

Commt. Petition (C) No. 771 of 2013 in SLPICI No, 232084/2012 (Batch) Page 12 of 28



(ii)

this Court. From the chronology of E:vants'gwen. it would be clear
that initially these petitioners had claimed their classification as
‘permanent’ to the respective posts They succeeded in this
attempt and the orders passed therein in their favour was that
they would be classified as ‘permanent’ and that they would also
be entitted to pay-scale of permanent posts from the dates
specified in the award given by the labour court.

in the second round of liugation, out of which present
contempt petitions arise, direction of the High Court is to grant
them pay-scales attached to the posts to which they are working.

This order has been upheid by this Court as well inasmuch
as Special Leave Petitions filed by the State Government have
been dismissed by common orders dated 21* January, 2015
However, there is no specific direction for grant of increments.
In order to implement the directions of High Court, against which
special Leave Petitions have been dismissed, the State
Government has passed order dated 11" March, 2016 vide which
the pay-scale of the petitioners has been fixed in the pay-scale
attached to these posts. This has also been given from the dates
to which these petiioners are held entitied to and on that basis
arrears of pay have also been paid However, the pay 1s fixed at

the minimum of the said pay-scales and there is also stipulation in

Commt. Petition (C) No. 771 of 2015 In SLP(C) No, 252042012 (Batch) Page 13 of 29

i



.

the said orders dated 11" March, 2016 that these employees

would not be entitled to increment of salary

11) It is clear from the above that the petitioners have been given pay
in the regular pay-scale. Petitioners, however, have joined issue
by contending that orders dated 11" March, 2016 do not carry out
the complete complinnes of the directions given by the High cout

that on fixation of pay in the regular pay-scale the petitioners are

also entitled to increments of salary, as is given to the regular .

employees, on annual basis.

Therefore, the question that arise for consideration is as to

whether the petitioners are also entitled to the increments.

12) It is not in dispute that the petitioners were initially engaged on
daily wage basis. Their engagement was also done without
following any selection procedure. it also does not émerge from
record that the initial engagement of these petitioners was against
regular vacancies. Normally, in such a situation even if these
persons, because of their long service and also on the
assumption that they are discharging the same duties as
discharged by regular employees, such employees can clalm the

salary which is being paid to regular employees holding similar

Commt. Petition (C] No. 771 of 2015 [n SLP(C) No, 25284/2012 {Batch) Paga 14 of 29



posts on the principles of 'equal pay for equal work’. This aspect
has exhaustively and authoritatively being dealt with by this Court
in a recent judgment dated 26" October, 2016 in Civil Appeal No,
213 of 2013, titled State of Punjab and Ors. vs. Jagjit Singh
and Ors.” and other connected appeals, though, there s one
distinguished factor, viz. the petitioners herein have been
conferred the status of ‘permanent employees. However, an
important question which arises is as to whether such ‘permanent’
employees are same as employees appointed on ‘regular’ basis
or their services stand regularized. This aspect shall be touched
upon and dealt with a little later. At this stage, reference is made
to the aforesaid judgment in the case of Jagjit Singh® for the
purpose that even if principle of 'equal pay for equal work’ is
applicable and the pay in the regular pay-scale is admissible to
such employees, these émployees would be entitled to minimum
of the regular pay-scale and not the increments. This case is
taken note of and discussed in Jagjit Singh® in the following
manner:

“36. Secretary, State of Karnataka v Umadev|
[(2006) 4 SCC 1), decided by a five-Judge
Constitution Bench: Needless to mention, that the
main proposition canvassed In the Instant
judgment, pertained to regularzation of
government servants, based on Ihe employees
having rendered long years of service as

i Chil Appeal No. 213 of 2013; 26" Octobar, 2078
Conmt. Petition (C) No. 771 of 2015 'n SLAICI No, 252040011 (Baiel) Page 15 of 29



lemporary, contractual, casual, daily-wage or on
ad-hoc basis. It is, however relevant to mention,
that the Constitution Bench did examine the
question of wages, which such employees were
entitied to draw. In paragraph 8 of the judgment, a
reference was made to civil appeal nos. 3595-612
of 1998, wherein, the respondent-employees were
temporarily engaged on daily-wages in the
Commercial Taxes Department. As they had
rendered service for more than 10 years, they
daimed permanent employment in the department.
They also claimed benefits as were extended to
regular employees of their cadre, including wages
(equal to their salary and allowances) with effect
from the dates from which they were appointed.
Even though the administrative tribunal had
rejected their claim, by returning a finding, that they
had not made out a case for payment of wages,
equal to those engaged on regular basis, the High
Court held that they were entitied to wages, equal
to the salary of regular employees of their cadre,
with effect from the date from which they were
appointed. The direction issued by the High Court
resuited in  payment of higher wages
retrospectively, for a period of 10 and more years. It
would aiso be relevant to mention, that in passing
the above direction, the High Court had relied on
the decision rendered by a three-Judge bench of
this Court in Dharwad District PWD Literate Daily-
Wage Employees Association v, State of
Karnataka[(1990) 2 SCC 396]. The Constitution
Bench, having noticed the contentions of the rival
parties, on the subject of wages payable o
daily-wagers, recorded its conclusions as under:-

“56  In cases relating to service in the
commercial taxes department, the High Cour
has directed that those engaged on daily
wages, be paid wages equal to the salary and
allowances that are being paid to the regular
employees of their cadre in government
service, with effect from the dates from which
they were respectively appointed. The
objection taken was fo the direction for
payment from the dales of engagement. We
find that the High Court had clearly gone
wrong in directing that these employees be
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pard salary equal to the salary and allowances

/ that are being paid to the regular employees of

' their cadre in government service, with effect
from the dates from which they were

3 respectively engaged or appointed. It was not
open to the High Court to impose such an

obligation on the State when the very question

before the High Court in the case was whether

these employees were entitled to have equal

pay for equal work so called and were entitied

o any other benefit. They had also been

engaged in the teeth of directions not to do so.

We are, therefore, of the view that, at best. the

Division Bench of the High Court should have

directed that wages et ual to the salary that is

being paid to regular employees be paid to

o these daily-wage employees with effect from
A the date of its judgment. Hence, that part of
the direction of the Division Bench is modified

and it is directed that these daily-wage eamers

be paid wages equal to the salary at the

lowest grade of employees of their cadre in the

Commercial Taxes Depariment in government

service, from the date of the judgment of the

Division Bench of the High Court. Since, they

are only daily-wage earners, there would be

=T no question of other allowances being paid to
them. In view of our conclusion, that Courls

are not expected to issue directions for making

such persons permanent in service, we set

aside that part of the direction of the High

Court directing the Government to consider

e their cases for regularization. We also notice
that the High Court has not adverted to the

aspect as to whether it was regularization or it

was giving permanency that was being

directed by the High Court. In such a situation,

the direction in that regard will stand deleted

and the appeals filed by the State would stand

allowed to that extent. If sanctioned posts are

vacant (they are said to be vacant) the State

will take immediate steps for filling those posts

by a regular process of selection. But when

reguiar recruitment Is undertaken. the

respondents in C.A Nos 3595.3612 and

those in the Commercial Taxes Cepariment

similarly situated, will be allowed to compale

Conmt. Peatition {Cl No, 771 of 2015 in SLPAC) No. 252842012 (Batch) Paga 17 of 29
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waiving the age restriction imposed for the
recruitment and giving some weightage lor
their having been engaged for work in the
Department for a significant penod of time
That would be the extent of the exercise of
power by this Court under Article 142 of the
Constitution to do justice to them.”

We have extracted the aforesaid paragraph, so as
not to make any inference on our own, but to
project the determination rendered by the
Constitution Bench, as was expressed by the
Bench. We have no hesitation in concluding, that
the Constitution Bench consciously distinguished
the issu¢e of pay ;arity. from lhe &sue of
absorption/regularization in service. It was held,
that on the issue of pay parity, the High Court ought
to have directed, that the daily-wage workers be
paid wages equal to the salary at the lowest grade
of their cadre. The Conslitution Bench expressed
the view, that the concept of equality would not be
applicable to the issue of absorption/regularization
in service. And conversely, on the subject of pay
parity, it was unambiguously held, that daily-wage
gamers should be paid wages equal to the salary
at the lowest grade (without any allowances). ”

13) Another significant reason for referring to the judgment of Jagyjit
Singh® is that the Court culled out the principles of "equal pay for
equal work' from the earlier judaments on the subject and collated
them at one place. Further, the Court also drew an important
distinction between the grant of benefit of 'equal pay for equal
work’ to temporary employees on the one hand and the status of
regular employees on the other hand. Insofar as parameters of
principles of 'equal pay for equal work' deduced by the Court are
concemed (para 42), our purpose of deduction stated in sub-para

Conmt, Petition (C) No. 771 of 2015 in SLP{C) No 252842012 (Batch) Page 18 of 29
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vi thereof is important, which is reproduced below:

“(vi) For placement in a regular pay-scale, the
claimant has to be a regular appointee. The
claimant should have been selected, on the basis
of a regular process of recruitment. An employee
appointed on a temporary basis, cannot claim to be
placed in the regular pay-scale (see — Orissa
University of Agriculiure & Technology Vs.
Manaoj K. Mohanty*). "

14) Insofar as distinction between pay party and regulansation of
service is concemed, referring to the Constitution Bench judgment
in Uma Devi®, the Court made the following observations:

“We are of the considered view, that in paragraph
44 extracted above, the Consfitution Bench clearly
distinguished the issues of pay panty, and
regularization in service. It was held, that on the
issue of pay parity, the concept of ‘equality’ would
be applicable (as had indeed been applied by the
Court, in various decisions), but the principle of
‘equality’ could not be invoked for absorbing
temporary employees in Government service, or for
making temporary employees regular/parmanent.
All the observations made m the above extracted
paragraphs, relate to the subject of
regularizaion/permanence, and not, to the principle
of ‘equal pay for equal work’. As we have already
roticed above, the Constitution Bench
unambiguously held, that on the issue of pay parity,
the High Court ought to have directed, that the
daily-wage workers be paid wages equal to the
salary, at the lowest grade of their cadre. This
deficiency was made good, by making such a
direction. "

Thus, it follows that even if principle of 'equal pay for equal

work’ is applicable, temporary employee shall be entitled to

it

4 (2003) 55CC 188
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minimum of the pay-scale which is attached to the post, but

without any increments.

15} Insofar as petitioners before us are concerned they have been
classified as 'permanent’. For this reason, we adven to the core
issue, which would determine the fate of these cases, wviz,
whether these employees can be treated as 'regular’ employees
in view of the aforesaid classification? In other words, with their
classification as 'permanent, do they stand regularized in .

semvice?

16) For this purpose, we would first like to refer to the provisions of
the Madhya Pradesh Industrial Employment (Standing Orders)
Act. 1961 and the Rules made thereunder known as the Madhya
Pradesh Industrial Employment (Standing Orders) Rules, 1963.
Section 3(c) of the Act defines “Standing Orders” and as per
Section 6 the Staie Governmen. may, by nofification, apply
Standard Standing Orders to such class of undertakings and from
such date as may be specified therein. Section 21 empowers the
State Government to make rules to carry out the purposes of the
said Act which are required o be notified. It empowers the State
Government to frame Standard Standing Orders as well. It is in
exercise of powers under Section 21(1) of the Act that the State

Conmt. Pefition (C] No. 771 of 2015 in SLAC] No. 25284:2012 (Batch) Paga 20 of 23
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Government has framed Madhya Pradesh Industnal Employment
(Standing Orders) Rules, 1963 (hereinafter referred to as the
'Rules'). Annexure to these Rules contains standard Standing
Orders for all undertakings in the State. Standing Order No. 2 of
this Order enumerates classification of employees which has
already been reproduced above. As per this classification, an
employee would be known as '‘permanent employee' who has
completed six months' satisfactory service in a clear vacancy in
one or more posts whether on probation or otherwise or a person
whose name has been entered in the muster roll and who is given
a ticket of ‘permanent employee’. It follows from the above that
merely by putting in six months' satisfactory service, an employee
can be treated as 'permanent employee’. Rights which would
flow to different categories of empl-l:lyrees including 'permanent
employee' are not stipulated in these Rules or even in the parent
Act. It can be gathered from Rule 11 of the said Rules, which
relates to terrninati;:-n of emp:ﬂymant. that in case of a 'permanent
employee' one month's notice or wages for one month in lieu of
notice is required when the employment of a ‘permanent
employee' is to be terminated. On the other hand, no such notice

or wages in lieu thereof is needed to be given to any other

category of employees.  Additional obligation casts on the

Canmi. Petttion (Gl Ne. 771 of 2018 In SLP(C) No. 25284/2012 (Batch) Page 21 of 28
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employer 18 to record reasons for termination of service in writing

and communicate the same to the employee.

17) With this, we advert to the question posed above. In the first
blush, this gquestion appears to be somewhat puzzling, as to how
such a question can arise because normally an employee who is
given the designation of ‘permanent employee’ should be treated
as 'regular employee’ as well However, this puzzle vanishes
when we examine the standing orders, acts and rules in question '
under which designation of 'permanent employee' is acquired.

Fortunately for us, we are not trading on a virgin territory.

18) This Court has already examine the issue in the context of these

very standing orders of Madhya Pradesh. In the case of '
Mahendra L. Jain & Ors. v. Indore Development Authority &
Ors.®, this Court analyzed the Standard Standing Order in
question and held that permanent classification does not amount
to regularization, inasmuch as it was noted that the matter relating
to the recruitment is governed by a separate statute, as can be
seen from the following discussion therein:

"28. The 1961 Act provides for classification of

employees in five categories. The 1973 Act, as

noticed hereinbefore, clearly mandates that all

posts should be sanctioned by the State
Government and all appointments to the said cadre

5 (2008 15CC 639
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must be made by the State Government alone
Even the appointments to the local cadre must be
made by the Authority. The said provisions were
not complied with. It is accepted that no
appointment letter was issued in favour of the
appellants. Had the appointments of the appeliants
been made in terms of the provisions of the
Adhiniyam and the Rules framed thereunder, the
respondent Authority was statutorily enjoined to
make an offer of appointment in writing which was
to be accepted by the appellants herein. Who
made the appointments of the appellants to the
project or other works carried on by the Authority is
not known. Whether the person making an
appointment '.ad the requ site jurisdiction or not is
also not clear. We have noticed hereinbefore that in
’ the case of Om Prakash Mondigi, the CEQ made
K an endorsement to the effect that he may be tried
in daily wages and should be entrusted with the
work of progress collection of ODA work. The said
order is nol an “offer of appointment™ by any sense
of the term.

HEX Xy Xxx

31. The Standing Orders governing the terms and
I conditions of service must be read subject to the
constitutional  limitations wherever applicabie.
Constitution being the suprema lex, shall prevail
over all other statutes. The only provision as
regards recruitment of the employees is contained
in Order 4 which merely provides that the manager
~ shall within a period of six months, lay down the
procedure a1 recruitment of employees and notify
it on the nolice board on which Standing Orders
are exhibited and shall send copy thereof to the
Labour Commissioner. The matter relating to
recruitment is governed by the 1973 Act and the
1987 Rules. In the absence of any specific
directions contained in the Schedule appended to
the Standing Orders, the statute and the statutory
rules applicable to the employees of the
respondent shall prevail.”

18) The issue came up again in the case of M.P. State Agro
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Industries Development Corporation Ltd. & Anr. v 5.C
Pandey® wherein this Court held that only because a temporary
employee has completed 240 days of work, he would not be
entitied to be regularized in service. The Court also reiterated
that the Standing Orders categorize the nature of employment
and do not classify individual employees in different post
accerding to the hicrarchy credted in the Depariment and thus
proviso to Rule 2 does not apply to promotions or regularization in
higher grade. We would like to reproduce following paras from .

the said judgment:

“17. The question raised in this appeal is now

covered by a decision of this Court in M.F. Housing

Board v. Manof Shrivastava [(2006) 2 SCC 702]

wherein this Court clearly opined that: (7) when the
conditions of service are governed by two statutes; ’
one relating to selection and appointment and the

other relating to the terms and conditions of

service, an endeavour should be made to give

effect to both of the statutes, (2) a daily-wager does

not hold a post as he is not appointed in terms of

the provisions of the Act and the Rules framed .
thereunder and in that view of thz matier he does

not derive any legal right, (3) only because an
empioyee had been working for more than 240

days that by itself would not confer any legal right

upon him to be regularised in service; (4) if an
appointment has been made contrary to the
provisions of the statute the same would be void

and the effect thereof would be that no legal right

was derived by the employee by reason theresof.

18. The said decision applies on all fours to the
facts of this case. In Mahendra L Jain [(20058) 1
SCC 639 © 2005 SCC (L&S) 154)] this Court has

& (2006) 2 SCC 716
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categoncally held that the granding Orders
governing the terms and conditions of service must
he read subject to the conslitutional and statutory
limitations for the purpose of appuintm&nl both as a
permanent employee or as a ternporary employee.
An appointment lo the post of a temporary
employee can be made where the work is
essantially of temporary nature. in a case where
there existed a vacancy, the same was required to
pe filled up by resorting to the procedures known o
law 1.e. upon fulfilling the constitutional
requirements as also the provisions contained In
the 1976 Regulations. NO finding of fact has heen
arrived at that before the respondent was
appointed, the constitutional and statutory
requirements were complied with,

KX KX XX

22 Such appointments, in our opinion, having
regard to the decisions in Mahendra L. Jain [(2005)
1 SCC 638 : 2005 scC (L&S) 154] and Manoj
Shrivastava [(2006) 2 gCC 702] must be made in
accordance with extant rules and regulations. It s
also a well-settied jagal position that only because
5 temporary employee has completed 240 days of
work, he would not pe entitied to be regularised in
cervice. Otherwise also the legal position in this
penalf is clear as would appear from the decision of
this Court inDhampur Sugar Mills Lid V. Bhola
Singh [{2005) 2 SCC 470 : 2005 sSCC (L&S) 292
apart from Mahendra L. Jain [(2005) 1 sCC 639 °
2005 SCC (L&S) 154]°

20) A direcl judgment on the subject is State of M.P. & Ors. V. Lalit
Kumar Verma' wherein it was held that a workman would be
entitled to classification as permanent of temporary employee if

the conditions precedent are satisfied It was held that the

respondent was not appointed against the clear yacancy, he was

—

N IR S—
7 (2007) 1 5CC 575
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not appointed in a permanent post or placed on probation. This
Coun, thus, held that working on daily wages alone would not

i
entitle him to the status of permanent employee. Para 7 of this
judgment needs to be looked into.

7. A workman, therefore, would be entifled to
classification of permanent or temporary employee,
if the conditions precedent therefor are satisfied.
The respondent was not appointed against a clear
vacancy. He was not appointed ir a nermanent
post or pleced on probation. He had aiso not been
given a ticket of permanent employee. Working on
daily wages alone wouid not entitie him to the
slatus of a permanent employee " .

21) It is, thus, somewhat puzzling as to whether the employee, on
getting the designation of 'permanent employee' can be treated
as Tegular employee. This answer does not flow from the
;“ﬂadjng of the Standing Orders Act and Rules. In common
parlance, normally, a person who is known as ‘permanent
employee’ would be treated as a regular employee but it does not
appear to be exactly that Lind of situation in the instant case '
when we find that merely after completing six months' service an
employee gets right to be treated as ‘permanent employee'.
Moreover, this Court has, as would be noticed now, drawn a

distinction between 'permanent employee’ and 'regular employee’
22) We may mention, at this stage that this aspect has come up for
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consideration, in another context, in State of Madhya Pradesh
and Others vs. Dilip Singh Patel and Others® That was a case
where similarly situated employees, who were classified as
'‘permanent employees' under the Standing Orders Act were
given minimum of the pay-scale attached to their posts. However,
after the implementation of Sixth Pay Commission, benefits
thereof were not extended to these employees.  High Court held
that they would be entitled to have their pay fixed as per the
revised scales in accordance with the recommendations of Sixth
Pay Commission which were accepted gua regular employees,
This Court, though, upheld the orders of the High Court giving
them the benefit of revision of pay-scale pertained to Sixth FPay
Commission, but at the same time made it clear that they would
be entitled to minimum salary and allowances as per the said
revised scales and would not be entitied to any increments. |t
was further held that such increments would be admissible only
after regulansation of their services which regularisation was to
take place as per the seniority list with due procedure. Following
passage from the said judgment, which captures the aforesaid
directions, is quoted hereunder:
“We have heard learned counsel for the parties - o

perused the records. It appears that the
respondents earlier moved beforo the

B Civil Appeal Nos. 8431-8432 of 2014; decided on August 27, 2014
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Administrative Trnbunal, Gwalior by filing original
applications such as OA No. 848 of 1995 OA
No. 293 of 1991 etc. In compliance of the orders
passed in such original applications, the Chief
Engineer, Yamuna Kachhar, Water Resources
Department, Gwalior (M.P.){ by orders issued in
between April,. 2004 and Juna, 2004 provided the
mi8nimum wages and allowances fto the
respondents without increment as per the Schedule
of the pay scale from the date of the order of the
Trbunal. It was further ordered that the
regularization of the daily wages employees shall
be made as per the seniority list with due
procedure and the benefit of increment and other
benefits can only be gra.ited after 1he requlansation
as per the Rules. It was ordered that the order of
the Court for benefit of minimum wages and
allowances shallbe .............

From the aforesaid facts, it is clear that the
respondents are entitied for minimum wages and
allowance as per the fixed Schedule of the pay
scale but without any increment. In such case, if
the pay scale is revised from time to time including
the pay-scale as revised pursuant to Sixth Pay
Commission, the respondents will be entitied to
minimum wages and allowance as per the said .
reyised scale without increment.  Only after
regularisation of their service, as per seniority and
rules, they can claim the benefit of increment and
other benefits.”

73y From the aforesaio, it follews that though a "permanent employee’ .
has right to receive pay in the graded pay-scale, at the same time,
he would be getting only minimum of the said pay-scale with no
increments. I is only the regulansation in service which would

entail grant of increments etc. in the pay-scale

24) In view of the aforesaid, we do not find any substance in the
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contentions raised by the petitioners in these contempt petitions.
We are conscious of the fact that in some cases, on earlier
occasions, the State Government while fixing the pay scale,
granted increments as well However, if some persons are given
the benefit wrongly, that cannot form the basis of claiming the
same relief. It is trite that right to equality under Article 14 is not in
negative terms (See Indian Council of Agricultural Research &

Anr.v. TK. Suryanarayan & Ors."),
25) These contempt petitions are, accordingly, dismissed.

(A.K. SIKRI)

FEREAREERbSm R r AR AR R AR N rJ'l'

" (N.V. RAMANA
NEW DELHI:
DECEMBER 15, 2016.

3 (1997) 8 S5CC 766
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ARJUN GARG
ADVOCATE- ON-RECORD
SUPREME COURT OF INDIA

H-35, Lower Ground Floor, (M) : 491 - 9971796913
Jangpura Extension, (O0) : 011-43516615
New Delhi-14 E-Mail : garg.arjuni@gmail.com

MP/383/2016
BY SPEED POST / EMAIL

02.12.2016
To,
Principal Secretary,
Public Health Engineering Department,
State of Madhya Pradesh,
Vallabh Bhawan,
Bhaopal, M.P.

Sub: Contempt Petition (C) No. 771 of 2015 — Ram naresh Rawat Vs Shri
Ashwini Rai & Ors. (and other connected matters)

Sirs,

1. The captioned Contempt Petitions were listed today in Court 8 as item
301 before Hon'ble Mr. Justice A K Sikri and Hon’ble Mr. Justice N V Ramana.

2. The matters were concluded and judgment was reserved on 18.10.2016,
and today the matters were listed only for some clarification required by the
Court. When the matter was called out, Mr. Purushaindra Kaurav, Additional
Advocate General alongwith undersigned appeared for the State [
Respondents. Counsels for Petitioners were also present.

3, The Court has sought the following explanations / documents. The Court
observed that if under the Standard Standing Order issued under the Industrial
Law, a "Permanent’ employee is one who has been working for 6 months
against a "Clear Vacancy”, how is it different from Regularization. The Court
further asked as to what benefits does a Permanent Classified employee gets
and why should he not be considered as 3 Regular Employee.

&f/.-"
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4.  The Court has asked us to produce / file some orders of Labour Courts by
which some of the Petitioners were permanently classified so as to see what
benefits were actually awarded, if any, by the Labour Courts. The Court has
also asked us to file some judgments of the High Court / Supreme Court
explaining the difference between a Permanent classified employee and a
Regular Employee, and as to why has this concept of “Permanent” been
introduced in the Industrial Laws of M.P., when the same is not intended to be

equated with a Regular employee.

5. We need to file these documents / judgments within a week's time. |
would suggest that the same be filed with a Note explaining the factual
situation. Kindly arrange for sending the Classification orders passed by Labour
Courts and any judgment of the High Court which may be relevant for the
aforesaid purposes. We will also do necessary research and share with you the
relevant judgments.

Thanking You,
Yours Sincerely

i gay
(Arjun Garg)
Standing Counsel
for the State of M.P.
CC: The Superintending Engineer,
PHE Department,
Gwalior Circle,
Gwalior, MLP.
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As a result of sbove discussion, we hold that by virtue of sub section 2 of
section 2, unless Government notifies that particular rules which applicable 10
that Department will exempt the application of the provisions of the M.P.
Industrial Employment (Standing Orders) Act. |96 1ill that time the provisions
of the Act, Rules and Orders issued there unider-will govern the Department.
The references are accordingly answered.
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1. Classification of Employees.- Employees shall be classified as- 1}
permanent. (i1) permanent season,. (iii) probationers, (iv) Badlies, (v)

apprentices, (vi) temporary, [and (vii) fixed term employment's employee: ]

(1) A ‘permanent’ employee is one who has completed six months' satisfactory
service in a clear vacance in one or mose posts whether as a probationer or
otherwise, or a person whose name has been entered in the muster roll and whe
15 given a ticket of permanent employee:
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I2. Payment of minimum rates of wages.- (1) where in respect of any scheduled
employment a notification under section 5 24[***] is in force, the employer
shall pay to every emplovee engaged in a scheduled employment under him
WAges at a rate not less than the minimum rate of wages fixed by such
notification for that class of employees in that employment without any
deductions except as may be authorize within such time and subject to such
conditions as may be preseribed.

State Amendments - (Madhya Pradesh). In’ its “application 1o the Swte of
Madhya Pradesh. in 5.12.-

(i} after sub-5. (1), insert the following sub-section, narely --

"{1-A) where immediately before the issue 6f a notification under section 5
fixing or revising the minimum rates of wages in respect of any scheduled
employment, wages at a rate higher than the rate so fixed of revised, were
payable under this Act, or under any law or award or agreement or custom or
usage for the time being in force, then, notwithstanding anything contained in
this AL wages at such higher rate shall be payable to the employess in such
scheduled employment and the wages so puyable shz!! ¢ desmied o be the
minimum wages for the purposes of this Act. *-Madhya Pradesh Aci 23 of

1961 8.6 (wef 23-6-1961)
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Government of Madhya Pradesh
Public Health Engincering Department
Mantralya, Vallabh Bhawan, Bhopal-462004

NI, @Fﬁ.’?ﬁfﬂﬂﬂtﬁ Bhopal/Date
To,

Shri Arjun Garg
Advocate-On-Record
Supreme Court OFf India
H-15, Lower Ground Floor,
Jangpura Extension,

Mew Delhi- 14

Sub:  Contempt Petition (C) No. 771 of 2015 - Ram Naresh Rawat Vs Shri Ashwini Rai &
(rrs. (and other connected matters)

____ ——

With reference 1o your lefier No.-MP/383/2016 dated 02-12-2016 on the above subject the
following points may please be noted:

Application of the Madhya Pradesh Industrial Employment {Standard Orders) Act 1961
The scheme of the Madhya Pradesh industrial Employment (Standard Orders) Act, 1961 implicitly
divides employees inio two categories:

s Regular Government employees.

e Industrial employees.

The 1961 Act is not applicable for those employees of an undertaking where Fundamental Rules,

Service Conditions, Leaves ete. are applicable. In this connection, section 2(2) of the Act reads as:
“Mothing in this Act shall apply to the employees in an undertaking to whom the
Fundamental and Supplementury Rules, Civil Services (Classification Control and Appeal)
Rules, Civil Services (Temporary Servicc) Rules, Revised Leave Rules, Civil Services

Regulations or any other rules or regulations that may be notified in this behalf by the State



Government in the Official Gazette apply.” -

For the regwlar employees of State government, Fundamental Rules, Recruitment Rules,
[isciplinary rules etc. framed by the government in exercise of its powers under the Constitution

(Article 309) apply.

In addition to the regular employees, various depariments of the State government have often
engaged workers on daily wages based on temporary requirements. The rules applicable for regular
employees do not apply to daily wage workers. For engaging such daily wage workers, typically
there was no sanction order for creation of posts (whether permanent or temporary). no
qualifications were prescribed, and no recruitment rules were laid down. The daily wages workers
were engaged without any recruitment procedures. The statutory rules of the State government
(framed under Article 309 of the Constitution) are not applicable for the daily wage workers, and
therefore the 196! Act and the standing orders framed thereunder are applicable to these workers.
The Standing orders prescribe a separate set of benefits/facilities to be provided to such workers.

Therefore, an *employee” under the 1961 Act — whether classified “permanent’ or not — is nol in any
way similar to a regular employee of the state government, but 15 in an entirely different category.

Classification of employees as per the standing orders framed under the 1961 Act
Under section 21 of the 1961 Act, state government has power o make rules, including for the
following:
21(2)b): frame standard standing crders for the purpose of this Act and different standard
standing orders may be framed for-
{i) DifTerent classes of undertakings, and
(ii)  Different categories of employees;

In exercise of this power, the State governmeni has framed the Madhya Pradesh Industnal
Employment (Standing Orders) Rules 1963. Rule 7 of these Rules states that the Standard Standing
Orders (830 henceforth) applicable for all undertakings for which the Act applies shall be as set out
in the Annexure of these Rules.

Clause 2 of the 850 prescribes a classification for the employees. It reads as follows:
“2. Classification of Employees:- Employees shall be classificd as-(i] permanent, (i} permanent

seasonal, ““' pfﬂhﬁtinnﬁfﬁ, {'i\"} HEI.'I”-EE_ (V) upprg:“ims_ (%) t:mmm.L {vii) fixed term



ak

employment’s emplovee.

(i} A *Permanent’ employee is one who has completed six months® satisfactory service
in a clear vacancy in one or more posts whether as a probationer or otherwise, or a

person whose name has been entered in the muster roll and who is given a ticket of
permanent employee.

(vi) ‘temporary employee’ means an employee who has been emploved for work which
is essemtially of a temporary character, or who is temporarily employed as an
additional employee in connection with the temporary increase in the work of a
permanent nature; provided that in case such employee is required to work
continuously for more than six months he shall be decmed to be a permancnt
employee, within the meaning of clause (i) above.

L
ne

Is a permanent employee one who is appointed against a clear vacancy?
No. To be classified as a permanent emplovee, it is not essential that the employee should have
completed six month satisfactory service, or has worked against a clear vacancy. or has been given

a ticket of permanent employee. Courts have drawn this inference based on the proviso in Clause

2{vi) of the S50,

As has been already stated before, the daily wage workers were mot working against any clear
vacancics, but happened to continue in daily wage employment for more than six months, and were
therefore classified as permanent employees by Courts. For example, in the case of Raj Kumar
Mishra, Rewa Vs Siate of Madhya Pradesh No. 294/MPIR. Act/94 (see paragraphs 1 and 8), Madan
Kumar Shrivastava Bhind Vs Engineer-in-Chief, P.H.E.D. case no. 13/99 MPIR (scc paragraph 3
and line 15 on page 3), Madhya Pradesh Karmachari Congress (Mandleshwar) Vs P H.E.D case
No.3 12197 (see paragraphs 3 and 6) it was specifically pleaded by the State government before the
Labour Court that the applicants have not worked against any clear vacancies, but the Labour
Courts decided to grant status of permanent employee to the applicants.,

Is the “appointment’ of daily wage employees legal as per the provisions of 5507
Clause 4 and 4-A of the 550 set out the method of recruitment of employees. These clauses are as

ol bows:

“4. Recruitment.- The manager may after consulting the Employment Exchange lay down



the procedure for recruitment of employees and notify it on the notice board on n.-'-.'hi»::l1'-"l-""1
standing orders arc exhibited.

4-A. Letter of appointment.- Every emplovee shall be given a letter of appointment, in
which among other things, his name, age, qualification, designation, classification, pay-
scale, allowance, nature of job, name of department etc., shall be indicated.”

These mandatory provisions are applicable for all industrial employees (including temporary and
seasonal employees) to be employed under the S50. These provisions were not followed, and as a
result the engagement of daily wage employees for temporary work cannot be regarded as a legal
‘appoiniment” made under the S50. As stated earlier, sanction of the government was not obtained

to appoint daily wage employees, nor was any rule followed in recruitment.

Benefits/Facilites granted to daily wage employees under the 1961 Act and other Labour Acts
An emplovee is eligible for following facilitieshenefits under the 1961 Act and other

Labour Acts.

I. Under the S50, the employee is entitled for 3 National Holidays (namely 2™ October,
26™ January and 15® August). In addition, he is also entitled for full pay leave for 5 days
and for leave on 17™ September (Vishwakarma Jayanti.)

2. The employee is entitled for casual leave for 7 days in a vear.

3. The employees who work in undertakings where Factory Act 1948 is applicable are also
entitled for one full day's paid leave for every 20 days of work. In addition, they are also
entitled for double wage rate (as compared to the normal wage rate) for working extra
time.

4. If the services of any emplovee are terminated/suspended before the normal retirement
then as per the provision of Industrial Dispute Act 1947 such emplovees will be entitled
for compensation equivalent to 15 days EﬂlEI.t'_'r' for every one year of service.

5. Such employees who have worked for § years or more are entitled for gratuity payment
as per Gratuity Payment Act 1972,

It is clarified that under the SSO, there is no additional wage /new rate of wage to be given to
permanent employees as compared to employees who are not classified as permanent. Orders of
some labor countsthigher courts to provide a new scale/higher salary on classification of a daily
wage employee as ‘permanent employee' are therefore legally faulty: this amounts to
‘regularization” of their daily wage employment o reguiar government service without any regard

for recruitment rules and procedures and is therefore impermissible. Specifically, it has been held



by the Supreme Court in civil appeal No. 8431 - 8432 of 2014 (State of Madhya Pradesh and Others "ﬂtﬂ
Vs Dilip Singh Patel And Others) that a regular pay scale cannot be given o employees classified as
permanent, without regulanization.

The wages of the employees appointed under the S50 are payable as per the Minimum Wages
Act, 1948, There is no provision in the S50 that provides higher pay for employees classified
as permanent employees. Therefore, the daily wage workers engaged by the State government
who have later been classified as ‘permanent employees’ are not entitled to be paid the salary
or salary scales payable to the regular employees of the government.

It is specifically pointed out that the disputes raised before the |abour courts did not periain to
payment of minimum wage, but to classification as a permanent employee and subsequently raising
wages to the level of a regular post under the establishment of State government. The orders of the
labour courts'higher courts in raising the wages of employees classified as ‘permanent employees'
are thus legally not justifiable.
na mﬁ;ﬁﬂ% Nandan Prasad and others vs FCI and others (civil appeal nos. 2417-
24182014 Justices K. 5. Radhakrishnan and A. K. Sikri) went into the powers of labour courts
under labour laws in view of the Umadevi judgement and inter-alia said:
“20. A close scrutiny of the two cases, thus, would reveal that the law laid down in those
ciases is not contradictory to each other. In UP. Power Corporation, this Court has
recognized the powers of the Labour Court and al the same time emphasized that the Labour
Court is to keep in mind that there should not be any direction of regularization if this
offends the provisions of Art.!4 of the Constitution, on which judgment in Umadevi is
primarily founded. On the other hand, in Bhonde case, the Court has recognized the
principle that having regard to statutory powers conferred upon the Labour Court/Industrial
Court to grunt certain reliefs to the workmen, which includes the relicf of giving the status of
permanency to the contract employees, such statutory power does not get denuded by the
Judgment in Umadevi's case. It is clear from the reading of this judgment that such a power
i5 to be exercised when the employer has indulged m unfair labour practice by not filling up
the permanent post even when available and continuing to workers on temporary/daily wage
basis and taking the same work from them and making them some purpose which were
performed by the regular workers but paying them much less wages. It is only when a
particular practice is found to be unfair labour practice as enumerated in Schedule IV of

MRTF and PULP Act and it necessitates giving direction under Section 30 of the said Act,



that the Court would give such a direction.

3. On harmonious reading of the two judgments discussed in detail above, we are of the
opinion that when there are posts available, in the absence of any unfair labour practice the
Labour Court would not give direction for regularization only because a worker has
continued as daily wage workerfadhoc/temporary worker for number of years. Further, if
there are no posts available, such a direction for regularization would be impermissible. In
the aforesaid circumstances giving of direction to regulanize such a person, only on the basis
of number of years put in by such a worker as daily wager etc. may amount to backdoor
entry into the service which is an anathema to Art.14 of the Constitution. Further, such a
direction would nol be given when the concemed worker does not meet the eligibility
requirement of the post in question as per the Recruitment Rules. However, wherever it is
found that similarly situated workmen are regulanized by the employer itsell under some
scheme or otherwise and the workmen in question who have approached Industnal/Labour
Court are at par with them, direction of regularization in such cases may be legally justified,
otherwise, non-regularization of the left over workers itself would amount to invidious
discrimination qua them in such cases and would be violative of Art.14 of the Constitution.
Thus, the Industrial adjudicator would be achieving the equality by upholding Art. 14, rather
than violating this constitutional provision.™

Therefore, before the labour court issues a direction of payment of higher wages (than the statutory
minimum wages) in the way of ordering regular payscale after a daily wage worker atiains the
status of ‘permanent employes,” it must come to the conclusion that the employer has indulged in
unfair labour practice by (i) oot filling up the permanent post even when available, and (i1}
continuing to employ workers on temporary/daily wage basis, and (iii) taking the same work from
them which were performed by the regular workers but paying them much less wages.

In the present case, there was no such enquiry (For example, see the attached orders of the labour
courts). There was no determination that there are vacant posts in the regular govemment scale
which are not being filled up. There was no determination that the gualifications of the applicants
are at least as high as the minimum required for employment in o regular government job.

Therefore, a regular payseale, or any renumeration above the statutory minimum wages, could not
have been ardered by the labour courts.



Can the daily wage workers be given the same wages us regular employees in terms of “equal
pay for equal work™ principle?
In our view, no, This is because many of them do not possess the necessary qualifications that
would enable them to be considered for employment under regular govemment service, The
recently decided case State of Punjab and others vs. Jagjit Singh and others {civil appeal no. 213 of
2013, Supreme Court) also makes the same point. See for example, para 42(viii):
“ (viii) If the qualifications for recruitment to the subject post vis-a-vis the reference post are
different, it may be difficult to conclude, that the dutics and responsibilities of the posts are
gualitatively similar or comparable (see - the Mewa Ram Kanojia case3, and Government of
W.B. v. Tarun K. Roy11). In such a cause, the principle of ‘equal pay for equal work’,
cannot be invoked.”

Considering the case of temporary employees (including daily wage employees), the court said in

Para 44(vii):
“(vii) In State of Harvana v. Charanjit Singh30, a three-Judge bench of this Court held, that
the decisions rendered by this Court in State of Haryana v. Jasmer Singh25, State of
Haryana v. Tilak Raj27, the Orissa University of Agriculture & Technology casel(, and
Government of W.B. v. Tarun K. Roy!1, laid down the correct law. Thereupon, this Court
declared, that if the concemed daily-wage employees could establish, that they were
performing equal work of equal guality, and all other relevant factors were fulfilled, »
direction by a Court to pay such employees equal wages (from the date of filing the writ
petition), would be justified.” (emphasis added)

Therefore, all relevant factors have 10 be fulfilled before a Court can order equal wages for equal
work. OF course, one relevant factor is qualification. It is explicitly stated that many daily wage
employees do not have the minimum qualification prescribed for the comresponding regular
government employment. Therefore, equal wages cannot be ordered,

What is the additional benefit to an employee classified as ‘permanent’ under the S507

The status of an employee as a ‘permanent employee” under the SSO does not provide any increase
in wages, as compared to employees of any other status. However, under clause 11 of the $50,
protection is provided to the permanent employee in matters related to termination of employment.
Further, under clause 6(f) of the SSO, a notice of 3 months is required to given for retrenchment of

permanent employees in some circumstances,

! e 9



The Sthayee Karmi Scheme of the State Government 4;.3
Recognizing that some daily wage employces have been working on minimum wages for a
considerable period, the government has, as an ideal employer as a welfare state, decided to provide
additional benefits to such employees. It has framed a special scheme, issued on Oct 7. 2016,
wherchy daily wage employees have been given the status of "Sthayee Karmi,” with many benefits
including the following:
i. Sthayee Karmis have been classified under three categories, namely skilled, semiskilled, and
unskilled.
ii.  Benefit of a separate regular pay-scale for cach category & deamness allowance,
.  Benefit of increment.
iv. Al the time of superannuation they would be entitled for payment of gratuity for 15 days
salary per vear for the services rendered, subject to a maximum of Rs.1.25 lakhs for
unskilled, Rs.1.50 lakhs for semi-skilled and Rs.1.75 lakhs for skilled karmis.

I am enclosing copies of some judgments of labor courts/higher courts in this regard.

(Dr. Manoj Govil)
Principal Secretary
Public Health Engineering Department



Section A “fI."-!I
Important judgments noted in the order dated 01.07.2009 in WP 6090/2009 MP High Court

r bench
Permanent classification does not amount to regularization

Mahendra L. Jain & Ors vs Indore Development Authority: (2005) 1 SCC 639 their

lordship were pleased 1o observe:
28. The 1961 Act provides for classification of employees in five categones. The
1973 Act, as noticed hereinbefore, clearly mandates that all posts gshould be
sanctioned by the State Government and all appointments to the said cadre must
be made by the State Government alone. Even the appointments to the local
cadre must be made by the Authority. The said provisions were not complied
with. It is accepted thal no appointment letter was issued in favour of the
Appellants. Had the appointments of the Appellants been made in terms of the
provisions of the Adhiniyam and Rules framed thereunder, the Respondent-
Authority was statutorily enjoined to make an offer of appoimiment in wriling
which was to be accepted by the Appellants herein. Who made the appointments
of the Appellants to the Project or other works carried on by the Authority is not
known. Whether the person making an appointment had the requisite jurisdiction
or not is also not clear. We have noticed hereinbefore that in the case of Om
Prakash Mondloi, the CEQ made an endorsement to the cffect that he may be
tried in daily wages and should be entrusted with the work of progress collection
of ODA work. The said order is not an ‘offer of appointment’ by any sense of

lerm.

1. The Standing Orders governing the terms and conditions of service must be
read subject to the constitutional limitations wherever applicable. Constitution
being the suprema lax, shall prevail over all other statutes. The only provision as
regard recruitment of the employees is contained in Order 4 which merely
provides that the Managzr shall within a period of six months, lay down the
procedure for recruitment of emplovees and notify it on the netice board on
which Standing Orders are exhibited and shall send copy thereof to the Labour
Commissioner, ]'I:u: matter relating to recruitment is governaed by the 1973 Act
and the 1987 Rules. [n absence of any specific directions contained in the
schedule appended to the Standing Orders, the statute and the statutory rules
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applicable to the employees of the Respondent shall prevail.

Inm MP State Agro-Industries Development Corporation Lid. Vs S.C.FPandey:
(2006) 2 SCC 716 their lordship while observing that the standing order categories the
nature of employment and it does not classified individual employees in different posts
according to the hierarchy created in a department and thus standing order 2 in the
Annexure to the 1963 Rules does not apply 1o promotions or regularization in higher

grades, were pleased to hold:

16.  The Industrial Courts and High Court inter alia proceeded on the basis that
the respondent having completed 240 days of service during the preceding 12
months, he should have been regularized in service. Section 25-B of the Industrial
Disputes Act was also invoked on that premise. The Labour Court, however,
wrongly equated classification with regularization. The term 'regularization’ dees not
connote permancence.

21,  In Dwarika Prasad Tiwari (supra), whereupon Mr. Mathur placed reliance, a
Division Bench of this Court accepted the views of the Full Bench in Naravan Singh
Rathor (supra). However, it was held that the Standing Order categorizes the nature
of employment and it does not classify individual employees in different posis
according to the hierarchy created in a depariment and thus the proviso to Rule 1
does not apply to promotions or regularizations in higher grade,

22,  Such appointments, in our opinion, having regarding to the decisions in
Mahendra Lal Jain (supra) and Manoj Srivastava (supra) must be made in
accordance with extant rules and regulations. It is also a well settled legal position
that only because a temporary employee has completed 240 days of work, he would
not be entitled to be regularized in service. Otherwise also the legal position in this
behalf is clear as would appear from the decision of this Court in Dhampur Sugar
Mills Lid. v. Bhola Singh [(2003) 2 SCC 470] apart from Mahendra Lal Jain (supra).

In Ol & Natural Gas Corporation Limited Vs Engineering Mazdoor Sangh: (2007)
1 5CC 250 the Lordships were pleased to hold:

|4. We have carefully considered the submissions made on behalf of the



respective parties and we are unable to agree with the reasoning both of the -f|15
learned Single Judge as well as the Division Bench of the High Court in firstly
directing that the concerned 153 workmen be ireated at par with regular
employees as far as all benefits are concerned, except for being given permanent
status and the subsequent direction of the Division Bench directing that they be
treated as having been notionally regularized with effect from Ist May, 1999,
Having regard to the nature of employment and the period during which these
field workers arc employed, it would create vanous difficulties if the seasonal
workmen were to be treated at par with regular employees as directed by the
learmed Single Judge. It would be even more difficult for the appellant to adjust
the workmen in permanent employment when the need for them was only
seasonal. Admittedly, these workmen who are employed for field survey work
are employed for about six months in & year between November and May, If at
all they are to be regularized, the appellant will have to find work for them
during the months when their services would otherwise have not been required.
As pointed out by Mr. Salve, previously the appellant had monopelistic control
over geological survey work for oil and natural gas but today the scene had
changed and it is just another competitor along with others, notwithstanding the
fact that they are a government company. The appellant is now required to
compete with others in securing exploration work and can only recruit field
workers as and when required. Even then the learnad Tribunal found a via media
in directing that the 153 workmen who had admittedly completed 240 days and
had acquired a temporary status be regularized against vacancies as and when
such vacancies became available.

In Gangadhar Pillai Vs Siemens Limited: (2007) 1| SCC 533, their Lordships were

pleased to observe:
28. It is not the law that on completion of 240 days of continuous service in a
vear, the concermed employee becomes entitled to for regularization of his
services and’ or permanent status. The concept of 240 days in a year was
introduced in the industrial law for & definite purpose. Under the Industrial
Dhsputes Act, the concept of 240 days was introduced so as to fasten a statutory
liahilities upon the employer to pay compensation to be computed in the manner
specified in Section 25-F of the Indusirial Disputes Act, 1947 before he is

retrenched from services and not for any other purpose. In the event 1 violation
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of the said provision takes place, lermination of services of the employee may be
found 1o be illegal, but only on that account, his services cannot be directed to be
regularized, Direction to reinstate the workman would mean that he gets back the
same status,

In the case of State of M.P. Vs Lalit Kumar Verma: (2007) | SCC 575, their
Lordships were pleased to ohserve:

2. Respondent herein was appointed on daily wages. Indisputably, his
recruitment was nol made in terms of the statutory rules. No offer of appomtment
was also issued, He filed an application before the Labour Court purported to be
for his classification in permanent category of workman. An Award was made on
the premise that he having worked continuously for a period of more than six

months, acquired a right for classification in the category of permanent clerk and
in that view of the matter, his services could not have been terminated without
complying with the provisions of Section 25F of the Industrial Disputes Act,
1947, He was direcied 1o be classified on the permanent basis as clerk from two
years prior to the date of his filing the application, i.e.. | 1th November, 1991, He
was aiso held to be entitled fo prescribed wages and thus, the amount of
difference in wages of the said post and other benefits was directed to be paid. A
writ petition was prefemed there against by the appellants before the High Cour,
which was also dismissed by a leamed Single Judge, opining that no case had
been made out to interfere therewith.

7. A workman, therefore, would be entitled to classification of permanent or
temporary  employee, if the conditions precedent therefor are satisfied
Respondent was not appointed against a clear vacancy. He was not appointed in a
permanent post or placed on probation. He had also not been given a ticket of
permanent employee. Working on daily wages alone would not entitle him to the
status of & permanent employee.

In Hindustan Aeronautics Limited Vs Dan Bahadur Singh and others: (2007) 6
SCC 207 it is held.

13. In B.N. Nagarajan & Ors. v. State of Kamataka & Ors. (1979) 4 SCC 507, it

was held that the words “regular” or "regularization” do not connote permanence
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and cannot be construed so as to convey an idea of the nature of tenure of
appointments. They are terms caleulated to condone any procedural
imegularities and are meant 1o cure only such defects as are attributable to
methodology followed in making the appointments. Further, when rules framed
under Article 309 of the Constitution of India are in force, no regularization is
permissible in exercise of the executive powers of the Government under Article
162 thereof in contravention of the rules. This view has been approved by a
Constitution Bench in Secretary, State of Karnataka v. Uma Devi (2006) 4 SCC
| (para 16). It was emphasized here that only something that is iregular for
want of compliance with one of the elements in the process of selection which
does not go to the root of the process, can be regularized and that it alonc can be
regularized and granting permanence of employment is a totally different
concept and cannot be eguated with regularization.

14, The next question which requires consideration is whether completion of
240 days in a vear confers any right on an employee or workman to claim
regularization in service. In Madhyamik Shiksha Parishad v. Anil Kumar
Mishra & Ors. (2005) 5 SCC 122 it was held that the completion of 240 days'
work does not confer the right to regularization under the Indusinial Disputes
Act. It merely imposes certain obligations on the emplover at the ume of
termination of the services. In M.P. Housing Board & Anr. v. Manoj
Shrivastava (2006) 2 SCC 702 (paragraph 17) after refering to several earlicr
decisions it has been reiterated that it is well setiled that only because a person
had been working for more than 240 days, he does not derive any legal right to
be regularized in service. This view has been reiterated in Gangadhar Pillai v,
Siemens Ltd. (2007) | SCC 533. The same question has been examined in
considerable detail with reference to an employee working in a Government
Company in Indian Drugs and Pharmaceuticals Lid. v. Workman, Indian Drugs
& Pharmaceuticals Ltd. 2007(1) SCC 408 and paragraphs 34 and 35 of the
reports are being reproduced below:-

34. Thus, it is well settled that there is no right vested in any daily
wager (0 seek regularization. Regularization can only be done in
accordance with the rules and not de hors the rules. In the case of F

Ramakrishnan and Ors, v, State of Kerala and Ors. (199%) 10 SCC
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565 this Court held that there can be no regularization de hors the
rules. The same view was taken in Dr. Kishore v. State of
Maharashtra (1997) 3 SCC 209 and Union of India and Ors. v
Bishambar Dutt (1996) 11 SCC 341, The direction issued by the
Services Tribunal for regulanizing the services of persons who had not
heen appointed on regular basis in accordance with the rules was set
aside although the petitioner had been working regularly for a long
time.

35. In Dr. Surinder Singh Jamwal and Anr. v. State of Jammu &
Kashmir and Ors. AIR 1996 SC 2775, it was held that ad hoc
appointment does not give any right for regulanzation as
regularization is governed by the stafutory rules.

In Hindustan Fetroleum Corporation Limited Vs
Ashok Ranghba Ambre and others: (2008) 2 SCC 717 it is held:

14. To us, however, the leamed counsel for the appellant-Corporation is right in
submitting that setting aside an action of termination of services being violative
of Section 25F of the Act does not necessarily follow that the workman must be
held entitled to the benefits claimed by him in the writ petition, namely, status
of permanency and claim of regular pay scales and other benefits based on
permanency. In our judgment, two things are distinet, different and operate in
different areas. In Reference proceedings, the question before the Industrial
Tribunal as also before the High Court was whether termination of services of
the workman was in consonance with law. Onee it was held that there was
breach of Section 25F of the Act, it necessarily followed that the order of
termination was in violation of law and direction was required to be issued in
the form of reinstatement of the workman, The said order was, therefore,
confirmed by the High Court. But in our considered opinien, in the proceedings
before the High Court under Article 226 of the Constitution as lo permanency
and other benefits on that basis, the writ petitioner could not contend that since
the action of termination of his services was held to be illegal and he was
ordered to be reinstated by Industrial Tribunal and the ssid Award was
confirmed by the High Court, ipso facto, he ought to be treated as permanent

employee of the Corporation and must be held entitled to the benefits claimed in
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the writ petition. To that extent, therefore, the order passed by the High Court is

ot N CORSONANCT with law.

19. In our opimon, the High Court was in clear emor 0 equating reinstatetmnent
of employee in service in earlier proceedings wiih confirmation and granting
status of permanency. Continuation in o regularization of service of an
employee and extending the benefit of confirmation or making him permanent
are two different concepls. Before more than four decades, in State of Mysore &
Anr. v. 5.V, Marayanappad, (1967) 1 SCR 128, sethng aside the order pasgad by
the High Court of Mysore, this Court ohserved that the High Courl erroneousty
proceeded on an assumption that regularization meant permanence. The Court
stated that regularization would not mean that the appointmen would have to be
considered s permanent.

20. Again, in B.N. Nagarajan & Ors. ¥. State of Kamataka & Ors., (1979) 4
sCC 507, orders Were passed by the State Government promoting certain
officers s Assistant Engineers on 4 regular basis, It was argued thai the
regularization of the promotion gave it the colour of permanence and the
appointments of the promotess as Assistant Engineers must. therefore, be
deemed 1o have been made substantively. The Court held that the words regular
or regularization do not connole permanence. They are (emm= caleulated to
condone any procedural irregularities and are meant to cure only such defects as
are attributable to the methodology followed in making the appointments and
nmmumrﬂrmdmnm:nmwmﬁeau[ﬂ:mmnfuﬂmnf
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Other important judgements
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BEFORE THE HON'BLE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

CONTEMPT PETITION (C) NO. 771 NO. 2015

IN THE MATTER OF-
Rama Naresh Rawat ..... Petitioner
VEersus
Ashwini Kumar Rai& Ors ... Respondents
T FR DEN

It is most respectfully submitted as under:

1. That these additional submissions are being filed In
furtherance of the Submission dated 25.11.2016, and pursuant to
the order dated 2.12.2016 passed by this Hon'ble Court directing
the Respondents to place on record the orders of Labour Courts by

which the Petitioners are qualified as ‘Permanent’,

2. It Is Submifted that by way of the present Note, the
Respondents are placing before this Hon'ble Court the following:

a) MP Industrial Employment Standard Standing Order.

b) 3 orders of the Labour Court In different matters,
classifying daily wages and as permanent.

€) Some judgments of this Hon'ble Court on the concept of
classification.

d) Additional submissions

(A) MADHYA PRADESH INDUSTRIAL __EMPLOYMENT
(STANDARD STANDING ORDER).

3. A copy of the Standard Standing Order under the MP Industrial
Employment (Standing Orders) Rules, 19623 is annexed herewith

and marked as ANNEXURE-A,

4. It would be relevant to note Clause 2(i) and Clause 2(vi) which

provide as under;-
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“(i) A ‘permanent’ employee is one who has completed six
months” satisfactory service in a clear vacancy in one or more
posts whether as a probationer or otherwise, or a person
whose name has been entered in the muster roll and who is

given a ticket of permanent employee;

Explanation - [In computing the period of six months the
days on - which employee was absent due to authorized leave,
sickness, maternity leave, accident, lock out and strike (which
are not illegal) or closure of the undertaking shall be

included;”

(vi) 'temporary employee’ means an employee who has been
employed for work which is essentially of a temporary
character, or who is temporarily employed as an additional
employee in connection with the temporary increase in the

work of a permanent nature:

Provided that in case such employee is required to work
continuously for more than six months he shalf be deemed to
be a permanent employee, within the meaning of clause (f)

above.”

5. It would appear from various orders of the Labour Courts as
enclosed alongwith thesesubmissions that the classification as
permanent was made by the Labour Courts not under Clause 2(i),

but under Clause 2(wi).

6. The scheme of the Madhya Pradesh Industrial Employment
(Standard Orders) Act, 1961 implicitly divides employees into two
categories:

* Regular Government employees,
= Industrial employees,

7. The 1961 Act is not applicable for those employees of an
undertaking where Fundamental Rules, Service Conditions, Leaves
etc. are applicable. In this connection, section 2(2) of the Act reads
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“Nothing in this Aclt shall apply to the employees in an
undertaking to whom the Fundamental and Supplementary
Rules, Civil Services (Classification Control and Appeal) Rules,
Civil Services (Temporary Service) Rules, Revised Leave Rules,
Civil Services Regulations or any other rules or regulations that
may be notified in this behalf by the State Government in the

Official Gazette apply.”

8. For the regular employees of State government, Fundamental
Rules, Recruitment Rules, Disciplinary rules etc. framed by the
government [n exercise of its powers under the Constitution (Article
309) apply.

9. In addition to the regular employees, various departments of
the State government have often engaged workers on daily wages
based on temporary requirements. The rules applicable for regular
employees do not apply to daily wage workers. For engaging such
daily wage workers, typically there was no sanction order for
creation of posts (whether permanent or temporary), no
qualifications were prescribed, and no recruitment rules were laid
down. The daily wages workers were engaged without any
recruitment procedures. The statutory rules of the State
government (framed under Article 309 of the Constitution) are not
applicable for the daily wage workers, and therefore the 1961 Act
and the standing orders framed thereunder are applicable to these
workers. The Standing orders prescribe a separate set of
benefits/facilities to be provided to such workers,

10. Therefore, an ‘employee’ under the 1961 Act - whether
ciassified ‘permanent’ or not - is not in any way similar to a regular
employee of the state government, but is in an entirely different

category.
(B) JUDGMENTS OF THE LABOUR COURTS:
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11. The following 3 Judgments are being annexed with the present
MNote:
i) MP Karmachari Congress Vs. Departrment of Public Health

Engineering 31.3.99, annexed herewith and marked as

ANNEXURE -B.

i) Madan Kumar Shrivastay Vs. Engineering EIC
Department of Public Health Engineering and Ors. dated
28.5.1999 annexed herewith and marked as

ANNEXURE-C.

iii) Raj] Kumar Mishra Versus State of MP Order dated
2.3.2002 annexed herewith and marked as ANNEXURE
D.

12. It is pertinent to note that daily wage workers were not
working against any clear vacancies. They happened to continue in
daily wage employment for more than six months, and were
therefore classified as permanent employees by Courts. For
example, in the case of Raj Kumar Mishra, Rewa Vs State of Madhya
Pradesh No. 294/MPIR Act/94 (see paragraphs 3 and 8), Madan
Kumar Shrivastava, Bhind Vs Engineer-in-Chief, P.H.E.D. case no.
13/99 MPIR (see paragraph 3), Madhya Pradesh Karmachari
Congress (Mandleshwar) Vs P.H.E.D case No0.312/97 (see
paragraphs 3 and 6) it was specifically pleaded by the State
government before the Labour Court that the applicants have not
worked against any clear vacancies, but the Labour Courts decided
to grant status of permanent employee to the applicants. It s
pertinent to note that in these 3 cases, like the other cases the
classification as Permanant has been made under Clause 2(vi) and

not Clause 2{i).

- .
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18. In Hindustan Petroleum Corporation Ltd. Versus Ashok
Ambre (2008)(2)SCC 717 (Para 19 & 20) this Hon'ble Court
has again explained the difference between 'Regularisation” and
‘Permanent’. A copy of the judgment is annexed and marked as

ANNEXURE-J.

D. ADDITIONAL SUBMISSIONS ON BEHALF OF THE
RESPODNENTS ON THE CONCEPT OF PERMANENT
CLASSIFICATION:

19. It is pertinent to note that in a subsequent decision of the MP
Industrial Tribunal, the Hon'ble Tribunal has declined to classify

various employees as permanent or to grant them the benefit of
regular pay scale since these employees were not appointed against
clear vacancies. A copy of the judgment of the Hon'ble MP Industrial
Tribunal, Indore dated 10.9.2008 in the case of Paschimi Madhya
Pradesh Engineering Udyog Shramik Sangh, Mandsour
Versus Executive Engineer, Public Works Department is
annexed herewith and marked as ANNEXURE-K.

20, Clause 4 and 4-A of the Standard Standing Order({hereinafter
referred to as 'SS0")set out the method of recruitment of

employees. These clauses are as follows:

4, RECFUFIFF:JEHI'.- The manager may after consulting the
Employment Exchange lay down the procedure for recruitment
of employees and notify it on the notice board on which
standing orders are exhibited.

4-A. Letter of appointment.- Every employee shall be given a
letter of appointment, in which amang ather things, his name,
age, qualification, designation, classification, pay-scale,
alfowance, nature of job, name of department efc., shall be
indicated.”
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introduced so as to fasten statutory liabilities upon the employer to
pay compensation to be computed in the manner specified in
Section 25-F of the Industrial Disputes Act, 1947 before he is
retrenched from services and not for any other purpose. In the
event a violation of the said provision takes place, termination of
services of the employee may be found to be illegal, but only on
that account, his services cannot be directed to be regularised.
Direction to reinstate the workman would mean that he gets back
the same status.Copy of the judgment is annexed herewith and

marked as ANNEXURE-G.

16. In the case of State of MP Versus Lalit Kumar Verma
(2007) (1) SCC 575 (Para 7), this Hon'ble Court has held a
workman would be entitled to classification as Permanent or
temporary employee if the conditions precedent are satisfied. It was
held that the Respondent was not appointed against the clear
vacancy, he was not appointed in a permanent post or placed on
probation. This Hon'ble Court thus held that working on daily wages
alone would not entitle him to the status of permanent employee. A
copy of the judgment is annexed herewith and marked as

ANNEXURE-H.

17. In the case of Hindustan Aeronautics Ltd. Versus
Danbahadur Singh 2007(6) SCC 2007 (Para 13 & 14) this
Hon'ble Court distinguished the concepts of 'Regularisation’ and
‘Permanent’.It was held that the word "Regular’ does not convey the
idea of tenure of appointment but related to the methods followed In
making the appointment. A copy of the judgment is annexed and

marked as ANNEXURE-I.
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(C) JUDGMENT OF THIS HON'BE COURT ON THE CONCEPT
OF CLASSIFICATION:

13. In the case of Mahendra L. Jain and Ors. Vs. Indore
Development Authorities & Ors (2005) 1SCC 639 (Para 28
&31), this Hon'ble Court analyzed the Standard Sanding Order in
question and it would appear from Para 28 and 31 that permanent
classification does not amount to regularization, in asmuch as this
Hon'ble Court nots that the matter relating to the recruitment is
governed by a separate statute. A copy of the Judgments is

annexed herewith and marked as ANNEXURE-E.

14. In the case of MP State Agro Industries Development
Corporation Versus 5.C. Pandey (2006)2 SCC 716. (Page 18,
21 and 22), this Hon'ble Court held that only because a temporary
employee has completed 240 days of work, he would not be entitied
to be regularized in service. This Hon'ble Court also reiterated that
the Standing Order categorizes the nature of employment and it
does not classify individual employees in different past according to
the hierarchy created in the Department and thus proviso to Rule 2
does not apply to promotions or regularization in higher grade. A
copy of this judgment is annexed herewith and marked as

ANNEXURE-F.

15.  In the case of Gangadhar Pillai Vs. Siemens Ltd. (2007)
1 SCC 533 (Para 2B)this Hon'ble Court held that itis not the law
that on completion of 240 days of continuous service in a year, the
employee concerned becomes entitled to for regularisation of his
services and/or permanent status. The concept of 240 days in a
year was Introduced in the industrial law for a definite purpose.
Under the Industrial Disputes Act, the concept of 240 days was
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21. These mandatory provisions are applicable for all industrial
employees (including temporary and seasonal employees) to be
employed under the S50. These provisions were not foliowed, and
as a result the engagement of daily wage employees for temporary
work cannot be regarded as a legal ‘appointment’ made under the
S50. As stated earlier, sanction of the government was not abtained
tc appoint daily wage employees under the 550, nor wereany

recruitment rules followed.

22. A Daily wage employee is eligible for following
facilities/benefits under the 1961 Act and other Labour Acts.

(I)Under the S50, the employee Is entitled for 3 National
Holidays (namely 2" October, 26" January and 15"
August). In addition, he is also entitled for full pay leave for
5 days and for leave on 17" September (Vishwakarma
Jayanti.)

(1I) The employee is entitled for casual leave for 7 days in a
year.

(III) The employees who work in undertakings where Factory
Act 1948 is applicable are also entitled for one full day's
paid leave for every 20 days of work. In addition, they are
also entitled for double wage rate (as compared to the
normal wage rate) for working extra time.

(IV) If the services of any employee are
terminated/suspended before the normal retirement then as
per the provision of Industrial Dispute Act 1947 such
employees will be entitled for compensation equivalent to
15 days salary for every one year of service.

(V) Such employees who have worked for 5 years or more
are entitled for gratuity payment as per Gratuity Payment
Act 1972.
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Hon'ble Court in the case of Harinadan Prasad and others Vs.
SCC (2014) 7 SCC 190 (Para 34) is pertinent to note. A copy of
the aforesaid judgment is annexed and marked as ANNEXURE-L.

26. It is further submitted that the Petitioners in the present case
cannot claim the benefit under the principie of "Equal Pay for Equal
Work", As submitted earlier the doctrine of Equal Pay for Equal Work
i5 subject to many factors such as necessary qualifications, and
eligibility. In the recent judgment of this Hon'ble Court in the case
of State of Punjab and others vs. Jagjit Singh and others
(civil appeal no. 213 of 2013) it has been reiterated in para
42(vii) that If the qualifications for recruitment to the subject post
vis-a-vis the reference post are different, it may be difficult to
conclude, that the duties and responsibilities of the posts are
qualitatively similar or comparable. In such a cause, the principle of
‘equal pay for egual work’, cannot be invoked. It is submitted
that many daily wage employees do not have the minimum
qualification prescribed for the corresponding regular government
employment. Another relevant factor is that none of the daily
wagers were working against a sanctioned or vacant post or clear
vacancy, and they have not been appointed by following the
recruitment procedure prescribed for Regular Employee.

27. It would appear from the judgment of the Labour Courts as
mentioned above, that there was no determination regarding a clear
vacancy or a vacant post avallable in the Department. There was no
determination regarding the gualification or eligibility of the daily
wager to be appointed on a regular post of the government. The
classification as permanent is made only because of completion of
240 days/ 180 days and thus, at best, |t creates a deeming fiction.

)
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28. It is, therefore, submitted that the daily wage workers despite
their classification as permanent are not entitled to the same wages
as a regular employee.
29. In view of the aforesaid it is submitted that the Respondents
have complied with the direction of this Hon'ble Court and the
Hon’ble High Court and the Contempt Petitions made accordingly be
disposed off,

12.12.2016

New Delhi
Filed By

(Arjun Garg)
Advocate for Respondents



Potdar & Patwardhan

Industrial Employment
(Standing Ovders) Act, 1946

L2 L

: , & Rules, 1946

2l Witl

5 M.P. Industrial Employment (Standing Orders)

3| Act, 1961 & Rules, 1963

¥

]

3 2016 Price
BARE ACT Rs, 100/-
With Relevant Notes

LT L e E

N T ap. 17, MG st Rempurawata ;
- inooREaxanay, mh.: eTS1407328, -Hl""_




L4

=

Industrial Employment
(Standing Orders) Act, 1946

& Rules, 1946
with
M.P. Industrial Employment

(Standing Orders)
Act, 1961 & Rules, 1963

B.R. POTDAR
- ADVOCATE
GIRISH PATWARDHAN
’ ! ADVOCATE N
WADHWA & COMPANY

Law Book Sellers & Publishers

27, ML.G. Road, (Rampurawala Building),
[f*ﬁ_ﬂﬂRE—-!EEII}? ¢ Phone : 2541868

— — e — ———




Published by : _
) Hansraj Wadhwa |
For: WADHWA & COMPANY, INDORE
Ph. : 2541868 (0), 2537519 (R)

Cell : 98260-49101
I
5
|
© Reserved 3
L.
LI : S g
L] [ 7
' ] L] B
1 b i)

i i I

This publication is sold with the undersk 1ding that authors and ptr.r.b!'ishers |
are not responsible for the result of any ac fon taken on the basis of this work
nor for any error or omission fo any pe son, weather a purchaser of this
publication or noi. No part of this book r 1y be reproduced or copied in any
form or by any means without the writfer permission of the authors.

i ' d B * '

B o — — — —

Price : Rs. 100/-

Printed at :
Shri Rang Offset, Indore
1'I



dipublishers
-of this work
raser of this
apied in any
thors.

| Content li !
THE INDUSTRIAL EMPLOYMENT
(STANDING ORDERS) ACT, 1946
CONTENTS
Page
THEPOTECTION < nnvinnransenssrans sesmasrmsnsrssbemtpnarmassassnas e e T |
Scclions
1. Short title, extent and application ....... i d
2. Interpretation ... etk
3. Submission of draft standing orders. ..o il
3, Conditions for certification of Standing Orders ce i 6
5, Certification ol smndmg‘nrdq.rb i‘
1. [Date nfuperntrm R TT L el IV ——————————
8. Register of standing orders ........ s AT NI et 4
9. F‘uﬁtmgnfslnndml, orders ... VI I TERITe e
10.  Dudhtion and modification nl’a::mrjmg urdn:n U, S .9
LOA. rI"Fq,.'rm;ml of subsistence 1IE|:--.1 ance . AP T Il
. Certifying Officers and "ip[!ﬁ.l-ru'l.ll.? ..l.lllhl::lrltlts to have powers of '
N ] CIONITL v sxrassnnnnssnnss semssasannssnaransosssiaihansoms rasessicsassshnstsnansra hossasan sistantan i s s 11
12, Oral evidence in contradiction of standing orders not admissible .. 5
12A. Temporary application of model standing orders.... A2
13, Penalties ahd procedure e l. i J2
|3A. Interpretation, elc., of standing orders TP ) 1.
I3B. Act not to apply to certain industrial establishments ..vrine 14
14, [-"cmlr:.rm exempt... i N bR T s bma b e A SRR g S A4
14A. Dclegatmn nfpnwe:ra ', crnis 1
15.  Power to make rules .. 14
THE SCHEDULE {Mnltcrs to i:H:. pmwdn! in
Standing Order uinder s ACL) oo s 15
THE INDUSTRIAL EMPLOYMENT
(STANDING ORDERS) CENTRAL RULES, 1946 vovevnsnscas [ 7-42




I
i ‘ - Content \

THE MADHYA PRADESH INDUSTRIAL

EMPLOYMENT (STANDING ORDERS) ACT, 1961
[No. 26 of 1961 ]

CONTENTS

Sections
Short title, extent And COMMEBHUBMGIL. rrrverrivssassseresss caeintesiianinbsriarisrssnsisia s B3
2 A pplicati::m S A L i i S e 43
3 Definitions. ORI R ARSI
4.  Central Act xx of H.L-mnm 1o nppiy PR TR A e A ATy P TR VSR, .
5 Powertoexempl. ..o, R——
f Application of ‘Qlandnrcf ‘itmduu,, Urch.rl: to umlcrtaku'l.gs Tl L
7 Submissign of amendment. . v fesssmsassarnsrasns B3
8. Cerul"catrcln of 1lftl:rrd|:|1l:nl_5 O, (I
-9, Appeals. - T r'-'h’:-
10 Date urnpﬁrlllunuf’unn_n{lments DS v I 46
1. Posting of Stand i OFIEE: wevidusaissmaiapemmmnmssiiosissi i
12, Register of standing orders. . L ——— et
13.  Disputes regarding apphcﬂtmn .md lntcrﬂn.mtl-:m nfsmndm;, Dn:lus ..... 46
4. Recovery of money due from an employer. .o, 46
15.  Appointment of Inspectors and their powers and duties. ... 47

16. Certain officers to be public servants. «.ivmnnmnnninaimmss d 1
17. Penalties and procedure, [..id?
I?‘ﬁ_ﬁumnmrydispﬂmalul’c&;es, e b e e s

I8 Certilymg Uﬁtcer, Lilhf.}'l.ll' (.nun and Industrla] Emm (3] Imw: p-uw-ers
&F Civil Courts. Lo - - W I, - L S 48
19.  Oral evidence in contradiction of standing order, ete., not admissible. ..... 49
20.  Procedure before Certifying Officer, Labour Court or Industrial Coart. ... 49
2L Power to make rules. .nin G A A e e N A e 49
22, Construction of references. o s R R R w49
23, Repeal and saving i e 49
Cohedule: iy ceriiin )
o

R 2 e R

(



Gt
Content },r’ﬁ

THE MADHYA PRADESH INDUSTRIAL

\L EMPLOYMENT (STANDING ORDERS) RULES, 1963
T, 1961
2 BT RMERE IR, e ottt R AR A B R R g s D)
L 3 Procedure for submission of amendment. ..ooiimmrsmenmssnsmsisnmssiismse 33
4 Cartification of amendments. .. i it s s sassesnnsn 3
5.  Methods of sending Standing Orders. ... i insrsemsnses 34
el 6, Reglster of Standing Orders. ... st mssssssbassinsi sismsasios 54
e G-A, Additional matter included in the Schedule. o iseessmmsssssesses 34
wnuaadd T Framing of Standing Orders. ... .o sssmmsressssssessmersesrmeraseeess 38

P -r-l'nl rik e 45 A n“ﬂﬂum FEFETE ST RRE D pE e '!l‘.'-'--------‘l EEEIrESIIIEARINENI RN RN LB RSk Es b r YR NI BB AR AR AT Sﬁ“

1N
et
b



' '{Iw industrial Employment (Standing Ovders) Acty 1946 1
THE INDUSTRIAL EM PLOYMENT
(STANDING ORDERS) ACT, 1946
INTRODUCTION

Earlier the economic law of demand and supply in the Iabour market scitled
mutually beneficial barenin between the employer and the workman. 1t was taken
as granted that such a bargain would secure fair terms and conditions of employment
to the workmen, They had an abiding fith in the unity of this law, But the weor king
of this law has belied their fmith. Later workmen found that they did not possess
adequate barzaining strength to secure [air terms and conditions of service, they
organised themselves in Ve unions and insisted on collective bargaining with the
employer. The advent of trade unions and collective bargaining created new problems
for maintaining industrial peace and production for the society. Workmen started
puiting forth their demands. Recognising the rough deal that was being given Lo the
workers by employers who would not define their conditions of service and the
inevitability pf industrial strife in such a situation, the Legislature made an attempl

o intervene by introducing the ndustrial Employment (Standing Orders) Bill, | 346_

STATEMENT OF QB.IEC,!TS AND REASONS ;
Expericnee has shown!that ‘standing orders’ dgfining the conditions of
recruitment, discharge, disciplinary action, holidays, leave, elc., go a long way
owards minimising friction between the management and workers in industrial
undertakings, Discussion on the subject at the tripartile Indian Labour Conference
revealed a consensus of opinion in favour of legislation. The Bill accordingly seeks
to provide for the framing of *standing orders’ in all industrial establishments
employing one hundred or more workers.
In the first instance, the Act will apply to the categorics of industrial
cstablishments specified in clause (2)e), which include, besides factories and
jrailways, mines, quarriesand oil lields, tramway ormotor, omnibus servicesydocks,
wharves ahd jettics, inlaju:l stemn vessels, plantations and workshops. Government
will be competent to extend the Act to other classes of industrial establishments or
to grant exemptions where necessary, by notification.
Witlgn & months from the date on which the Act becomes applicable to an
industrial kstablishment the employer is required to frame draft ‘standing orders’
and submit them to the Certifying Officer for certification. The draft should cover
all the matters specified in the Schedule 1o the Act and any other matter that
Gavernment may prescribe by rules, The Certifying Officer will be empowered to
modify or add to the draft standing orders so as to render them certifiable under the
Act. It will not be his function (nor of the Appellate Authority) to adjudicate upon
their fairness or reasonableness, There will be a rightof appeal against the dec Bions
of the Certifying Officers.

ACT 20 OF 1946

The Industrial Employment (Standing Orders) Bill, 19456 having been passed
by the Legislature received its assent on 23rd April, 1946. 1t came on tha Statute
Bookas THE INDUSTRIALEI PLOYMENT(STANDING ORDERS)ACT, 1946
(20 of 1948), \F {

Intre. ]

N ) ]
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The Industrial Employment {Standing Orders) Act, 1946 [5.1

THE INDUSTRIAL EMPLOYMENT

(STANDING ORDERS) ACT, 1946
(20 of 1944)’
[23red April, 1946
An Act to require employers in industrial establishmenis formaily to define
conditions of r;"mp."ﬂymem uncler them.
WiEREAS it is Hp-:du:nt to require employers in industrial establishments to
define with sufficient precision the conditions of employment under them and to
make the said conditions known to workmen employed by them;

STATE AMENDMENTS
Maharashtra : Gujarat.— (i) For the long title, substitute the following, namely —
“An Act to provide for defining with sufficient precision certain conditions o.
'u employment in industrial establishments in the State of Bombay™.
| Fide Bombay Act 21 of 1958, sec, 2 (wef, 15- 1—1.95'5'},, Act 11 of 1960, sec. '~
{w.e.f. 1-5-1960)]. § 5
. (i7y Inkhe Preamble, for the portion beginning with the words o require™ and ending
© with the words “by them™, substitute the words “to provide for defining with sufficient
precision certain conditions of employment in industrial establishments in the State of Bombay.
and for certain other matters,” : '
[ Fide Bombay Act 21 of 1958, sec. 3 (w.e.F 15-1-1959)) '
(i) Mothing in the Industrial Employment (Standing Orders) (Bombay Amendment)
Act, 1957 (Bombay Act 21 of 1958), shall be deemed to affect any industrial establishment
in respect of which the appropriate Government is the Central Government.
[Fide DBombay Act 21 of 1958, sec. 21 (w.e.f. 15-1-1959)].
i Madhya Pradesh.—"Nothing in the Industrial Employment (Standing Orders) Act,
41946 (20 of 1946), shall apply lo any undertaking to which this Act apglies®.”
[ Fide Madhya Pradesh Act 26 of 1961, sec. 4 (we.f. 25-11-1961)]. .
* The Act applics to every undertaking in the State, wherein 20 or more persons are
employed during the |2 months preceding or on the day the Act, i e, Madhya Pradesh A
*260f 1961, came Into force or thereafler. Provision for extension of the said Act to any other b |
class or classes of undertakings has been made in the Act by section 2.
It is hereby enacted as follows :—
1. Short title, extent and application.— (1) This Act may be called the
Industrial Employment (Standing Orders) Act, 1946,

(2) It extends to *[the whole of India *[**#]),

1. For Statement of Objects and Reasons, see Gazette of India, 1946, PL V, pp. 179 and
FE0. The Act has been extended 1o Goa, Daman and Diu by Reg_ 12 of 1962, sec. 3 and
Sch., to Pondicherry by Rep. 7 of 1963, sec. 3 and Sch. | (we.f [-10-1963), and to
Laccadive Minicoy and Amin Divi [slands by Reg. B of 1965, sec. 3 and Sch. (wef |-
L10-1967).

Subs, by the A.0x 1950, for “all the Provinces of Indi®

Fhe words “except the State of Jammu and Kashmir” omitted by Act 51 |:;I' L9700, sec, 2
pnd Scho(wel [-81971

Ld el
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The Industrial Employment {Standing Prders) Act, 1946 i

'[(3) It applies to every ind ustrial establishment wherein one hundred or more
workmen are employed, or were employed on any day of the preceding twelve

8. 2]

months :
Provided that the appropriate Governmenl may. after giving not less than two

months? notice of its intention so to do. by nuliﬂ-:nli::m. in the Official Iﬁazem:?
this Act to any industrial establishment employing such

apply the provisions of ishme ying
hundred as may be specified in the notification.

number of persons less than one
J[tﬂl]
'[(4) Nothing in this Act shall apply to—
(i) any industry to which the provisions of Chapter VII of the Bombay
Industrial Relations Act, 1946 (Bombay Act 11 of 1947} apply; or

(i) any industrial establishment fo which the provisions of the Madhya
Pradesh Industrial Employment { Standing Orders) Act, 1961 (Madhya
Pradesh Act 26 of 1961) apply : ’

'orovidad that notwithstanding anything containetd in the Madhya Pradesh
Industial Employment (Standing Orders) Act, 1961 (Madhya Pradesh Act 26 of
1961), the provisions of this Act shall apply to all industrial establishments under
the control of the Central Government. |

~ STATE AMENDMENTS ’

Maharashtra : Gujarat—Insection 1, in sub-section {3}, For the words “one hundred”

substitute “fifty”™.
[Vidle Bombay Act 21 of 1938, sec. 4 fw.ef, 15-1-1959) and Act 11 of 1960, sec. 87

(we.f. 1-5-1960)].

2. Interpretation.— In this Act, unless there is anything repugnant in the

subject of context,— )

‘[(a) “appellate authority” meansan duthority appointed by the appropriate
Government by notification in the Official Gazette o exercise in such
area as may be specified in the notification the functions of an appellate
authority under this Act : L .
Provided that in relation to an appeal pending before an Industrial Court
or other authorily immediately before the commencement of the

d Industrial Employment (Standing Orders)'A mendment Act, 1963 (39 of
1963). that court or authority shall be deemed to be the appellate
authority;]

(4) “appropriate Government™ means in respect of industrial
cstablishments under the contral of the Central Government or a
[Railway administration] or in a major port, mine or oil-ficld, the Central

Subs, by Act 16 of 1961, sec. 2, for sub-section (3).

Second proviso amitted by Act 39 of 1963, see. 2 (w.e.f. 23-12-1963).
Ins. by Act 39 of 1963, sec. 2 (w.e.f 23-12-19563)

Subs, by Act 39 of 1963, scc. 3, Tor chuse (a) (w.ef 23-h!:3-l'1u3 .4
Subs. by ihe AC 1950, G g

b

P el

i i -\.'lll.'rihl 'Uil'-'--1'.'
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Ciovernment, and in all other cases, the State Government

' Provided that Where any question arises as to whether any industrial

establishment is under the control of the Central Governmend, that Governiment
may, cither on a reference made to it by the employer or the workman or a trade
union or other representative body of the workmen, or on its own motion and after
giving the parties an oppertunity of being heard, decide the question and such
decision shall be final and binding on the parties;)

{¢) *Certifying Officer™ means a Labour Commissioner or a Regional
Labour Commissioner, and includes any other officer appointed by the
appropriate Government, by notification in the Official Gazette, to
perform all or any of the functions of a Certifying Officer under this
Act;]

RELEVANT NOTES
Muthoot Pappachun Consullancy and Managemeni Services. Fs. Labuo.
Conunissione: 2008 (117) FLR 5 (Sum) (Ker.) 2008 (3) LLN 304 (Ker.)
() “employer™ means the dwner of an industrial establishment to wl..
[ this Act for the time being applies, and igcludes—

(71 ina factory, any person named under *[elause (f) of subscction (1) .
of section 7, of the Factories Act, 1948 (63 of 1948)], as mafager
af the faclory;

iy % any industrial establishment under the control offany department
of any Government in India, the authority appointed by such
Gowvermment in this behalf, or where no authority is so appoinied,
the head of the department;

(i) in any other industrial establishment, any person responsible to
‘e owner for the supervision and control of the industrial
establishment,

{e) “industrin'estnblishmnnl“ means— L]

(/) anindustrial establishment as defined in clause (fi) of section 2

. the Payment of Wages Act, 1936 (4 of 1936}, or
(i) a factory as defined in clause (w) of section 2 of the Factories A
¥948 (63 of 1948), or] .

(i) arailway as defined in clause (4) of section 2 of the Indian Rdibways
Act; 1390 (9 of 1890), or

(iv) the establishment of a person who, for the purpose of fulfilling a
contract with the owner of any industrial establishment, employs
workimen;

RELEVANT NOTES
Indraprastha Medical Corpn. Vs, Gt of NCT of Delhi, 2001 (94) DLT 337, 2001
LLR 715: 2001(3) LLN 362; 2001 I CLRC390: 2000 LIC 3638; [2001] 1 LLJ 1274 (Del.).

I, Added by Act 18 of 1982, sec. 2 {we.l I7-5-1982),

3 Subs, by Act 16 of 1961, sec. 3, for clause (o)

3. «Subs, by Act 16 of 1961, sec. 3, for “clause (¢) of sub-section (1) of section 9 of the
|‘I'u:.'||:-r||:'.. Act, 1934 (25 of 1954}

| b, by Act (6ol 1961, sig, 3, 10 hecinusk (1)
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The Industridl Emplayment {Standing Orders) Act, 1946 )3

(H “prescribed™ mcans prescribed by rules made by the appropriate
. Government under this Act;

{g) “standing orders”™ means rules relating to matters set out in the
Schedule:

(A “trsude union™ means a trade union for the time being registered under
the Indian Trade Unions Act, 1926 (16 of 1926);

(N “wages™ and *workman™ have the meanings respectively assigned 1o
them in clauses (#) and {s) of section 2 of the Industrial Disputes Act,’

1947 (14 of 1947)).

STATE AMENDMENTS
Maharashtra.—In section 2,—
{7}y before clause (o), insert the following clause, namely ' —

“(ler) *amendments’ mean in relation o the model standing orders any
amendments proposed to such orders under section 3 and includes any
alterations, ':Ii‘l_-l'iatir.lllﬁ- or additions proposed (hereto;”

(i)  inclause (4, for sub-cluese (i), substitute the following sub-clause, namely :—

“(iify inany other industrial establishment—

{a} dny person responsible to the owner Tor the supervisions and control
pf the industrial establishment: ¥
(%} where a person who, for the purpose of Rlfilling a contract with the
] owner of the indostrial establishment, employs workmen on the
premses of the establishment for the execution of the whole or any
part elany work which is ordinarily part of such establisliment then
in refation to such workneen, the owner of the industrial establishment;
(if)  in clause {e), delete sub-clause (iv);
(i) aller clause (&), inseet the following clauses, namely =—

“{ee) "model standing orders’ mean standing orders prescribed under section 15:
(et ‘modification® inchedes in relation to a standing order, any al‘crulfun_ variation,
Ild'dhil:ll‘l or deletion in, or to, such onder:™ .

[Vide Bombay Act 21'of 1958, sec. 5 (15-1-1959); Act 11 of 1960, sec. 87 (we.F. 1-3-

1960}].

5. 2]

Section 2A
Maharashtra : Gujapat.—After section 2, insert the following section, namely -~—
"24. .-{,ppﬂﬂm'lfun of model standing erders to every industrial establishment.—(1)
Where this Act applies to an industrial establishment, the medel standing orders for EVETY
matter set out in the Schedule applicable 1o such establishment shall apply to such
establishment from such date as the State Government may by notification in the Official
Gazette appoint *in this behalf ;

. Provided that nothing in this section shall be deemed to affect any standing orders
which are finally certified under this Act and have come into operation under this Act in
respect of any industrial establishment be fore the date of the coming info force of the Industrial
Employment (Standing Orders) Bombay Amendment) Act, 1957,

[Fide Bombay Act 21 of 1958, see. 6 (wef 15-1-1959): Act 11
T 1S 1o %; of 1960, scc. 87
* 13-1-1959 See Bom. Govt, Gaz. 1950 Pr. |-1 page 3335,
Maharashtra.—Section 2A renimberad 15 sub-section (1) of th: '
f i timb i ; of that section amd alle
subsection { 1) so renumbered, followine new m-_-.'-.--;?_'c:rinn (2} shall be ml.lwl;; T

. Subs by Act 18671982, scc. 2. for clause (0 (wee.f. 17-

> 583)
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“(2) Motwithstanding anything contained in the proviso to sub-section (1) model
standing orders made in respect of additional matters included in the Schedule afier the
coming into force of the Act refe rred to in that Proviso (being additional) matters relating to
probationers or badlis or lemporary or casual workmen shall unless such model standing
orders are in the opinion of cerilying officer less advaniageous (o them than the comresponding
standing orders applicable to them under the said proviso also apply in relation to such
workimen in the establishments referred to in the said provise from such daie as the Siate
Government may, by notification in the Official Gazette, appoint in this behalf.

[ Fige Maharashtra Act 54 of 1974, sec, 2}

3. Submission of draft standing orders.—(1) Within six months from the
date on which this Act becomes applicable to an industrial establishment, the
employer shall submit to the Cerlifying Officer five copies of the dralt standing
orders proposed by him for adoption in his industrial establishment.

(2) Provision shall be made in such dralt for every matter set out in the Schedul
which may be applicable to the industrial establishment, and where maodel standing
orders have been preseribed, shall be, so far as is practicable, in cunfgnuily VS W
such model. ! :

(3) The draft standing orders stbmitted under this section shall be accompanied
by a statement giving preseribed particulars of the workmen employed in the
dustrial establishment ineluding the name of the trade union, ifany, to which they

pbelong. i
(4) Subjeet to such conditions as may be preseribed, a group of employers in
similar industrial establishiments may submit a joint draft of standing orders under
this section.
STATE AMENDMENT

Maharashtra : Gujarat.— (i) In section 3, for sub-section (1), substitute the follawing
sub-section, namely —

(1) Within six months from the date on which the model gtanding orders apply to any

industrial establishinent under secfion 2A, the employer or any workiman employed thereink
may submit to the Certifying Officer five copies of the draft amendments for adoption .

sirch industrial establishment :
Provided that ne amendment which provides for the deletion or omission of any n
in the mode! standing erders relating to any matter et oultin the Schedule leﬂl be submitic.
under this section;”
(i)  delete sub-section (2).
(iii} in sub-section (3), for the words “draft standing orders, substitute “draft
amendments™,
(iv) in sub-section (43, for the words “draft of standing orders”, substitute “drafl of
amendments”.
(v) for the margmal note, substitute the following marginal note —
S bmission of amendments.”
[ Fide Bombay Act 21 of 1958, se. 7 (wef. 15-1-1959) Act 1] of | 960, sec. 87

{weef. 1-5-1960)]. _ |
4. C'onditions for certilication of standing orders.— Standing orders shal

be certifiable under this Act if— | | _
(@) provision ismade therein for every matter set oulin the Schedule which

5~;;-_-1r|i¢.=|h|._-1..1i-.-; ndustrial establishment, and \
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3. 5] . t The Industrial Employment (Standing Orders) Act, 1946 T
(5) the standing orders arc atherwise in conformity with the provisions of
this Act,

and it '[shall be the function] of the Cenifying Officer or appel]ﬂtf: nulhnrily_ to
adjudicate upon the fairness or reasonableness of the provisions of any standing

orders.
STATE AMENDMENT

Maharashira : Gujarat.—Delete section 4.

[Vide Bombay Act 21 of 1958, sec. § (wef 15-1-1959); Act 11 of 1960, see. &7

weF 1-5-1960)]. _
e 5. C.;r[iﬁ;]:nﬁun of standing orders.— (1) On receipt of the ﬂ!mft‘undgr section
1. the Certifying Officer shall forward a copy l[‘l::rml'm the trade union, if any, of
tI;c: workmen, or where there is no such trade union, to the wnrl-_:mcn in such manier
as may be prescribed, together with a notice in the prescribed ﬁ:lrrn_ requiring
objections, if any. which the workmen may desire to make to the dralt stn_m!m:._!._
orders 1o tﬂﬁubmiitﬂd te him within fifteen days from the regcipt of the notice.

(2) After giving the gmployer and the tracle union or sn.lmh other representalives
of thee workmen as may be'prescribed, an opportunity of being heard, thlc Certifying
Ofjger shall decidT whether or not any modification of or addition™to Iluf draft
submitted by the employer is necessary to render the drdit standing orders certifiable
under this Act, and shall make an order ip writing accordingly.

(3) The Certifying Officer shall thereapon certify the draft S.Eilm?ing, orders,
after making any modifications therein which his erder under sub-section (2) may
require, and shall within seven days thereafter send copies of the certified standing
arders authenticated in the prescribed manner and of his order under 5::1:-5::-::Emn
(2) to the employer and to the trade union or other prescribed representatives of the
workmen.

STATE AMENDMENT )
P‘l‘nhnmslllrn - (}iujurnt.—{i} In section §, in sub-section’ {1),—

() after the words “as may be preseribed™, insert “or the employer, as the
case may be”, and afler the word “workmen” where it occurs for the third

) time, insgrt “or employer™; . b
(b) for the words “dralt standing orders”, substitute the words “draft
amendments”,

(i) insub-section (2);—

(@) after the words “giving the employer”, insert “the workmen submitting
the amendments™,

(6 delete the wards “or addition o™,

(¢) for the words “the draft submitted by the employer is necessary (o render
the drafl standing orders certifinble under this Act”, substitute “the draft
submitted under sub-section (1) of section I is necessary”,

(if]) insub-section (3),—

() for the words “cenify the draft standing orders”, substiure “certifly the

drafl un!l::r-r.ll:ilFl'lts"':

&

5 . _ — :
I, Subs. by Act 36 JF 1956, sec. 32, far “shall not be the furction™ {we.f. | 7-9-1956),
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(hy  Torthe words *eertified standing orders™, substitute “pogz| standing orders
together with copies uf the certified amendments thereol™.
(i} in the marginal pote. for the words *standing orders”, substituie the word

“annendments”.
[ Vicle Bombay Act 21 of 1938, sec. 9 (wef 15-1-1959% Act 11 of 1960, sec. a7

(w.el, 1-5-1960)).

6. Appeais.—(1) '[Any employer, workmen, trade union or other prescribed
representatives of the workmen) aggrieved by the order af the Certifying Officer
under sub-section {2) of section 5 may, within *[thirty days] from the date on which
copies are sent under sub-sccl ion (3) of that section, appeal to the appellate authonity,
and the appeliate authority, whosc decision shall be final, shall by order in writing
confirm the standing orders either in the form certified by the Centifying Officer or
after amending the said standing orders by making such modifications thereof or
additions thereto as it thinks necessary 10 render the standing orders certifiable|
undgr this Act. ]

(2) The appellate authority shall, within seven days of its order unde

_ subsection (1), send copies thercol of the Certily ing Officer, 1o the cmﬂluycr and o'

the trade union or other preseribed representatives of the warkpen, accompanied,

] % . . s ]
unless it has confirmed without amendment the standing vrders as certified by the

Cerifying Officer, by copics of the i,tnnding orders as certificd by it and authenticated
in the prescribed manner.
RELEVANT NOTES
{iabriel Employees Uifon Fs. Gabriel i Lick. annel Eihers, 2008 (1) LLI G 1B {H.F.)
STATE AMENDMENT

Maharashtea : Gujarat.—In section 6.—

(i) insub-section (1) for the portion beginning with "eonfinn the standing orders™
: and gnding with “certifinble undey this Act”. substitute the following, namely -—

weanfirm the amendments either in the form certified by the Cerlifying Officer,

or after further modifying the same as the appellate aulhority thinks necessary.”
(iy in sub-section (2).—

(@) for “unless it has cgnfirmed without amendment the standing orders”
substitute “unless. it has confirmied without fusther maodifications the
amendments’;

\ (&) for"by copies of the standing orders”, substitugg by copies of the model
standing orders together with the amendments”™.
[ ¥igde Bombay Act 31 of 1958, sec. 10 (we.f 15-1-1950); Act 11 of 1960, séc. 87

{wef 1-5-19601].
7. Date of operation of standing orders—Standing orders shall, unless an

ction 6, come inta operation on the expiry of thirty days
from the date on which authenticated copies thereof are sent undler suhsection (3)
of section 3. or where an appeal a8 aforesaid is preferred, on the expiry of seven
dJays From the date on which copies of the order of the appellate authority are sent

under sub-section (2) of section b -

appeal is preferred under se

— — [ . 't - .. - -
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STATE AMENDMENT

Maharashirn @ Gujarat.—In section 7 and in the marginal note thereto, afier the
words “standing orders™, inserl the words “or amendirents”™,

[Ficle Bombay Act 21 of 1958, sec. 11 {well 15-1-1959); Act |] of 1960, scc. 87
{wel 1-5-1%900)]. ,

Saurashtra Arca (Gujarat)—In its application to the Sawrashira arca of the State of
Bombay, in section 7, sub-section (2) inseried by the Industrial Employment Standing Orders
{Snurnshira Amendment) Aet, 1933, shall be deleted; and section 7( 1) shall be renimbered
s seclion 7 of the said Act !

Provided that any model stunding orders in respect of any industrial esteblishment
referred to in the said sub-section (2) of section 7 delcted as aforesaid, and in operation on
the date of the coming into foree ol this Act, shall be deemed to be the model standing orders
preseribed under section 15 of'the said Act and applied to the indusirial establishment under
section 2A, und the provisions of the said Act shall apply thereto as they apply to the model
standing orders duly applied vnder the said section 2A

MNothing i this Act shall be deemed to alTegt any mdustrial establishment in respect of
which the appropriate Government is the Central-Government,

| Figle Bombay Act 21 of 1958, sec. 12and 21 (w.e.ll 15-1-1959); Act 11 of 1960, sec.
8§ (wee.f. 1-5-1960)). i

8. Register of standing orders.—A copy of all standing orders as finally
certified under this Act shall be filed by the Certifying Olficer in a register in the
prescribed form maintalned for the purpose, and the Ce rtifying {'}Ifﬁcer_slmﬁ furnish
a copy thereof to any person applying therelor on payment of the preseribed fee,

STATE AMENDMENT

Maharashira : Gujarat.—[n section 8,

5. 8-10]

(i) adfter the words “all standing orders™, insert the words “or model standing orders
together with all the amendments™; '

(6}  inthe marginal note, after the words “standing orders”™, insert “and model standi
orders rogether with dIl certified amendments™, i I'li.

[ Hishe Bombay Act 21 of 1938, sec. 13 (woe.f, 15-1-1959%: Act |1 of 1960, sec. 37
{w.e.l 1-5-1960)].

_ 9. Posting of standing orders.—T1he text of the standing orders as finally
certitied under this Act shall be prominently posted by the employer in English and
in the language understoud by the majority of his workmen on special boards to be
maintained for the purpase al or near the entrance through which the majority of
the warkmen enter the industrial establishment and in al| de partments thereof where
the workmen are employed,

STATE AMENDMENT

Maharashtra : Gujarat.— In section 9.—

{) afler the w.“'rds “standing orders”, insert the words “or model stamling orders
together with all the amendiments™
{#)  in the marginal note, after the words “standing orders”, insert the words “and

“"! :ﬂt‘ldﬂr SE:I-HdiI'Ig arders r{_:u:;::h.;r with all certified amendments™

e thomb 3 o i : _ i

P J-ﬁ-lﬂﬁﬂ]]_a}l Act 21 of 1958, sec. 13 (werf 15-- 1959). Act 11 of 1960, sec. §7
10, I.'lr|'|‘mtfr.||| and modification of standing orders.

It | : 3 ‘1“51i|i1'.!in-* yeders
Findlly ceetificd under this Act shall not, except & e

ot £l::-':-_"-:|::lh:l'l Between the employer
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and the workmen, '[or & teade union or other representative body of the workmen |
be ligble to modification until the expiry of six months from the date on which the
standing orders or the last medifications thercol came into operation.

[(2) Subject to the provisions of sub-section (1}, an employer or workman
'[or a trade union or other representative bedy of the workmen] may apply to the
Certifying Officer to have the standing arders modified and such application shall
be accompanied by five copies of *[***] the modifications proposed to be made,
aind where such modifications are proposed 1o be made by agreement between the
employer and the workmen "[or a trade union or oiher representative body of the
workmen] a certified copy of that agreement shall be filed along with the apphcation.]

(3) The foregoing provisions of this Act shall apply in respect ofan application
under sub-section (2) as they apply 10 e certification of the first standing orders.

[(4) Mothing contained in sub-section (2) shall apply to an industrial

establishment in respect of which the appropriate Government is the Govermment
of the State of Gujarat or the Governfient of the State of Maharashtra.]
RELEVANT NOTES
Suri Babu & Anovher Vs, Nucleor Fuel ('umf.rc-'.t' arl Others, 2009 (111) LLJ 477.
' . STATE AMENDMENTS =

Maliarashira : Gujarat—In section 10,—

(i) in subsseetion (13— i

{a)  afier the words “standing orders™, al both the places whergthey oceur, insert the

words “or the amendments™;

(h)  after the words “came inlo operation”, add the following :—

wand where medei standing orders have not been amended as aforesaid. the
model standing orders shall not be liable to such modification until the expiry
of one year from the date on which they were applied under section ZA",

*(ii) For sub-section (2], substitute the following sub-sectien, namely :—

“(2) Subject 1o :hn:l'p[m-i:ims of sub-section (1) an employer, workmag or any
prescribed representatives of workmeh desiring tu mellify the standing orders or the model
standing orders logether with the gmendments, os finally certitied under this Act, o the
model standing orders applicd under section 2A, as the case may be, shall make an application
10 the Certifying Officer in that behalf, and such application shull be accompanied by five
topies of the standihg m!r:is, or the model standing orders, together with gll amendments
thercto as certified under this Act or model standing orders in which shall be indicated the
modifications proposed to be made and where such modifications are proposed 1o be mide
by agrecment between the employer and workmen @ certified copy of the agreement shall be

filed atong with the application”. _
[ Wicle Bombay Act 21 of 1958 sec. L (wek 15-1-1950%; Act L1 of 1960, sec. 87
{w.e.f. 1-5-1960)].
¢ Gee sub-section (4)
Muaharashira—In section 10, in sub-scction (-
of the State of Maharashtra”
[ Fide Mﬂq1ﬂm5|1lﬂc

1 by Act | Bof (782, 5eC 4 (wel | 7-5-1982). _
e cpe. 32, for sub-section [2) (w.e . 17-9-1956).

ks .l.l.l-[].ﬁn;lflqﬁ{-!. . 1
Wby arders in which shall be |nji'~-"i'idl' omitted by Act 39 of 196,

4

now inserted by Act 39 of 1963, sec. 4
1), delere the words "o the Government

{ 54 of 1974, sec. 1 — : -

Lad. Bl w—=
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Payment of subsistence allowanee.—(1} W_hen; any wurkljwn i3
the employer pending imvestigdhion or inquiry into complaints or
him, the employer shall pay to such workman

S, 10A-12]  The Industridl fmployment (Standing Orders) Act, 1946

'[10A.
suspended by :
charges of misconduct aganst

subsistence allowance— : |
(a) atthe rate of lifty per cenl, of the wages which the workman was entitled

lo immediately preceding the date of such suspension, for the first ninety
days of suspension: and N

at the rate of seventy-five per cent, of such wages lor llaclrcljm_mmg
period of suspension if the delay in the Wlll'lph:lli.‘ll'i :I'-:" disciplinary
proceedings against such workman is not directly attributable to the
conduct of such workman,

(2) If any dispute arises resarding the subsistence allowance payable to a
workman under sub-section (1) the workman or the nmp]nye!' r.:nn_cemnct may refer
the dispute to the Labour Court, constituted mu’_ﬁ:r _ﬂ1£I= Indus{_rml D|_spute5 ""“.“‘ 1947
(14 of 1947), within the locgl limits of whose jurisdiction the industrial r:stnl:rlufh wiil
wherein such workman is employed is situate and the Labour Court to which the
dispute is so referred shall, after giving thk parties an opporiunity of being heard,
decide the dispute and such decigioh shall be finaf and binding on tlnj* parlies.

(3 anwithstﬁﬁding anything contained in the foregoing providions of this
sectiol, where provisions relating to payment of subsistgpce a]l-}wmtn:u:: under any
other law for the time being in force in any State are more beneficial .”m" the
provisions of this section, the provisions of such other faw shall be applicablg to
the payment of subsistence allowance in that State. | N

11. Certifying Officers and appellate authorities to have powers of civil
court:—[(1)] Every Certifying Officer and appellate authority shall have all the
powers of a Civil Court for the purposcs o I receiving evidence, administering m'.hf"
enforcing the attendance of witnesses, and compelling the discovgry and production
af documents, and shall be deemed to b a civil court within the meaning of "[sections
345 and 346 of the Code of Criminal Procedure, 1973 (2 of 1974)].  *

‘[(2) Clerical or arithimetical mistakes in any order passed by a Certilying
Officer pr appellate autljority, or errors arising therein from any &r:cir.lr:ntnl slip or
omission may, at any time, be corrected by that Otficer or authority or the successor
in office of such Officer or authority, as the case may be. ]

12. Oral evidence in contradiction of standing orders not admissible.—
No oral evidence having the effect of adding lo or otherwise varying or contradicting
standing orders as finally certified under this Act shall be admitted in any Court,

STATE AMENDMENT
Maharashtra : Gujarat.— (i) In section 12, for the words “standing orders as finally
certified under this Act™, snbstitule the words “standing orders or the model standing ordees,

(8)

Ins. by Act |8 of 1982, sec. 5 (we. Il 17-5-1982).
2. Section 11 re-numbered ns sub-section (1) thereol by Act 39 of 1963, sec. 5 (wef 23.
12-1963).
Subs, by Act 18 of 1982, sec. 6, for “sections 480 and 482 of the Code of Crimana!
Procedure, 1898 (5 ol 1893)" (w.ef. E?-ﬁ-ld.}il ).

Ims; by Act 390f 963, sce. 8 (we.f, 23-12-1963)

Laa
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or model standing orders with all the amendments as finally certified under this Act, as the

case may be".
(f4) in the marginal note. for the words “standing orders™ substitute “standing orders,

[ Fide Bombay Act 21 of 1958, sec, 15 (weef. 15-1-1959); Act 11 of 1960, sec. 87
(w.e.F. 1-5-1960)].

'|12A. Temporary application of model standing orders.—(1)
Notwithstanding anything contained in sections 3 te 12, for the period commencing
on the date on which this Act becomes applicable to an industrial establishiment i
ending with the date on which the standing orders as finally certified under this Act
come into operation under section 7 in that establishment, the prescribed model
standing orders shall be deemed to be adopted in that establishment, and the
provisions of section 9, sub-section (2) of section 13 and section 13A shall apply o
such model standing orders as they apply to the standing orders so cert ified.

(23 Nothing contained in sub-section (1) shali apply to an indusirial
establishment in respect of which the appropriate Government is the Gpvermment
of the State of Gujarat or the Govggnment of the State of Maharashtra.]

13. Penalties and progedure— (1) An employer who fails to submit dgafl
standing orders as required by section 3, or who modifies his standing orders
otherwise than in accordance with section 10, shall be punishable with fine which

* may extend to five thousand rupees, and in the case of a continuing offence with a
further fine which may extend to two hundred rupees for every day after the first
during which the offénce continues, '

(2) An employer who does any acl in contravention of the standing orders
finally certified under this Act or his industrial establishment shall be punishable
with {ine which may extend to one hundred rupees, and in the case of a continuing
offence with a Further fine which may extend to twenty-five rupees for every day
after the first duging which the pffence continues, ’ "

(3) Mo prosecution for an offence punishable under this section shall be
instituted except with the previous sanction of the appropriate Goverminent.

(4) No Court inferior to that of *[a, Metropalitan Magistrate or Judicial
Magistrate of the second class] shall try any offence under this section,

STATE AMENDMENTS

Madhya Pradesh.—In section 13, after sub-gection (4), insert the following
sithsections, namely \— :
“(5) A Court taking cognizance of an oftence under sub-section {2) shall state upon
the sumnitons to be served on the accused person that he—
(@) may appear by pleader and not in person; or
(b) may. by a specified dae prior to the hearing of the charge, plead guilty to the
charoe by registered |etler acknowledgment due and remit to the Court such
cum 48 tie Court may, subject to the maximum limit of fine prescribed for the

said offence, specify.

L = L

{. Ins ly Act 3% of 1963, sec. & {w.el. 23-12-1963),
1 Subs. by Act 1B ol 1982, 5eC T. I'qT sn Presidency Magistrate or Magistrate ol 1he

second ploss” (wiel [ 7-5H942) '
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(6) Where an accused person pleads guilty and remits the sum in accordance with the
provisions of sub-section (5), no further proceedings in respecl of the offence shall be taken
agpinst him.

(7) Mothing contained in this section sh

i in sub-section (2)."
[ Vide Madhyn Pradesh Act 18 of 1967, sec. 2 {w.e.l |-6-1968)]

Maharashira : Gujarat.—In section 13—

all upply to the continuing offence referred

(i) insub-section (1).—

(@) for “who fails 1o submit draft standing orders as required by section 3, of
who modifies his standing ardres”, substitute “who nrodifies the standing
orders, model standing arders or amendments™

(k) for “section 10", substitute “the provisions of this Act™;

(c) for “shall be punishable”, substitute “shall on conviction, be punished™,

(if) insub-section (2), for the words “the standing orders finally certified under this

Act for his industrial establishment shall be punishable”, substitute the wiords
“rhe standing orders, model standing orders or the amendments as finally certiied
‘. under this Act for his industrial establishment, as ‘tl;nr: case may be, shall, on
conviction, ke punished”,

(iif) after sub-se ion (2), insert the following sub-sections, namely =— )

“(2A) Whoever conlravenes the provisions of this Act or &f any rule made
= hereunder in cases other than thosé falling under sub-section (1) or
sub-section (2), shail, on conviction, be punished with {ine which may
extend 1o one h!.lnd!'td rupees and in the event of such person being
previously convicted of an offence under this Act, with fine which may
extend to two hundred rupees and in the case of 2 continuing offence
with @ further fine which may extend to twenty-five rupees for every
day after the first during which the offence continues.

The Court convicting an employer under sub-section {1) or subsection
(2) may direct such employer to pay such compensation as it may
determine to any workman directly and adversely affected by the
maodification or contraventidn of the standing orders, model standing

(20)

: 2 orders or amendments, as the case may be.

(2C)  The compensation awarded under sub-section (213) may be recovered
as i{'it were a fine and if it cannot be so recovered, the person by whom
it is payable shall be sentenced to imprisonment of gither description

' for & term not exceedihg three months ad the Court thinks At”.

| Fide Bombay Act 21 of 1958, see. 16 (wel 15-1-1959); Act 11 of 1960, sec. 87
(w.e.f. 1-5-1960)].

"[13A. Interpretation, efc., of standing orders—If any question arises
as to the application or interpretation of a standing order certified under this Act,
any employer or workman [or a trade union or other representative body of the
workmen] may refer the question to any one of the Labour Courts constituted under
the Industrial Dispates Act, 1947 (14 of 1947), and specified for the disposal of
such proceeding by the appropriate Government by notification in the OfMicial
Gazette, and the Labour Court to which the question issore ferved shall after giving
the partics an opportunity of being heard, decide the question and such decision
shall be final and binding on the parties. |

I Ins, by Act 36 of 1957 sec. 32 (w.e.. 10-3-1957).
2. Ins. by Act 18 of 1982, sce. 8 (we I 17-53-1982]
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STATE AMENDMENT

Maharashira : Gujnrat.—In section 13A, after the words “standing order™ and in
the marginal note thereto alter the words “standing orders”, insert the words “model standing
order or amendments”™; and after the word “workman”, insert "or any prescribed

representatives of workmen™,

[ Fide Bombay Act 21 of 1958, sec. 17 (we f. 15-1-1959); Act 11 of 1960, sec. 37
(w.e.f. 1-5-19607].

'[1313. Act not to apply to certain industrial establishments—Nothing in
this Act shall apply to an industrial establishment in so far as the workmen employed
therein are persons to whom the Fundamental and Supplementary Rules, Civil
Services (Classification, Control and Appeal) Rules, Civil Services (Temporary
Services) Rules, Revised Leave Rules, Civil Service Regulations, Civilians i
Defence Service (Classification, Control and Appeal) Rules or the Indian Railway
Establishment Code or any other rules or regulations as may be notified in this
pehall by the appropriate Government in the Official Gazetie, apply.]

RELEVANT NOTES -

Surd [.iq-.’m'& Another Vs, Nuclear Fuel Complex and Others, 2009 (111) LLY 477,

L4 IPower to exempt.—The appropriate Governmenkmay by natification in
the Official GaZette exempt, conditionally or unconditionally, any industrial
establishment or ¢lass of 'mdux*t:rinl establishments from all or any of the provisions
of this Act. 4 I

RELEVANT NOTES

Curf flabu & Another Ve Nuclear Fuel Complex _ra'n'n' ¢Xehers, 2009 (111) LLY 477,

‘[14A. Delegation of powers.—The appropriate Government may, by
notification in the Official Gazette, direct that any power exercisable by it under
this Act or any rules made thereunder shall, i relation to such matters and subject
1o such conditions, if any, as may be fﬂcciﬁed in the direction, be excrcisable also—

(a) Where the appropriate Goverriment is the Central Government, by such

officer or authority subordinate to the Central Government or by the
Siate Government or by such officer or authority subordinate to the State
Government, as may be specified in the notification.

(#) where the appropria Govenunent is A State Government, by such officer

or authority subordinate to the State Government as may be specified in
| the notification.]

15. Power to make rules.— (1) The nppmpr:’a?& Government may, after
previous publication, by notification in the Official Gazette, make rules to carry out
the purposes of this Act,

(2) In particular and without prejudice to the generality of the foregoing power,
such rules may—

{u) prescribe additional matters to be included in the Schedule, and the

procedure to be followed in modifying standing orders certilied under
this Act in accordance with any such addition;

1. Ins. by Act 36 gl' 1957 sec. 32 {wel 10-3-1937) .;1
In F:!'.- Act 1hof 1961, sec. 5 and Subs. DYy Ach 39 of 1963 set. 7, (Wt 23-12-1963)
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(h) set out model standing orders for the purposes of this Act;
(¢) prescribe the procedure of Cerilying Officers and appellate authorities;
(d) prescribe the fee which may be charged for copies of standing orders
entered in the register of standing orders;
(e) provide for any other matter which is to be or may be prescribed :

Provided that before any rules are made under clause (a) representatives of
both employers and workmen shall be consulted by the appropriate Government.

'((3) Every rule made by the Central Government under this section shall be
laid as soon as may be afler it is made, before each House of Parliament while it is
in session for a total period of thirty days which may be comprised in one session or
[in two or more successive sessions, and if, before the expiry of the session
immediately following the session or the successive sessions aforesaid] both Houses
agree in making any modification in the rule or both Houses agree that the rule
should not be made, jhe rule shall thereafter have effect only in such mogified form
or be of no effect, as'the case may be; so however that any such modification or
annulment shall be without pr:judi*e: to the validity of anything previously done
under thatyule.] ¢ ) '

' STATE AMENDMENT

Maharashira : Gujarat.—In section 15, in sub-gection (2),—

L

() in clause (a), after the words “standing orders®, insert, the words “or
amendments”; :
(&) in clause (d), for the words “copies of standing orders entered in the register of

standing orders”, substitute “copics of standing orders or model standing orders
together with all the amendments filed in the register under section 8™,
[ Fide Bombay Act 21 of 1958, sec. 18 (w.e.f. 15-1-1959); Act 11 of 1960, scc. 87
(we.f. 1-5-1960)].

| i E SCHEDULE ' . [
[See sections 2(g) and 3(2)] ; ;

MATTERS TO BE PROVIDED IN STANDING ORDER UNDER THIS ACT
I.  Classification of workmen, e.g.. whether permanent, temporary, apprentices,

pml.mti:in:rs. Hbadlis]. i i

Manner of intimating to workmen periods and hourstof work, holidays, pay-

days and wage mtes,

J.  Shifl working.

4. Attendance and lite coming.

Conditions of, procedure in applying for, and the authority which may grant,

leave and holidays.

6. Requirement to enter premises by certain gates, and liability to search.

7. Closing and re-opening of sections of the industrial establishment, and temporary
stoppages of work and the rights and liabilities of the employer and workmen
arising therefrom.

8. Termination of employment, and the notice thereof to be given by employer
and workmen.

. ns. by Act Iﬁul’lﬂ'ﬁl,sec.ﬁ__ ‘g" \
E. Subs. by Act 18 of 1982, sec?¥, for certain words {w.e.l. 17-5-1982). '
.

Subs, by G.5.R. 655(E), dated 10th October, 2007 {we f |- H-2007)
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9.  Suspension or dismissal for misconduct, and acts or omissions which constilute
misconduct.
10, Means of redress for workmen against unfair ireatment or wrongful exactions
by the cmployer or his agents or servants.
11, Any other matter which may be preseribed.
STATE AMENDMENTS
Maharashtra : Gujarat.—In the Schedule,—
(i in the heading—
() for “sections 2{g) and 3{2)", substitute “section ZA".
(5} after the words “Standing Orders™, insert “model standing orders and
amendments™,
(i) after item 10, insert the following item, namely :—
“|0A. Age for retirement or superannuation.”
[Vide Bombay Act 21 ol 1938, scc. 19 (w.ef. 15-1-1959% Act 11 of 1960, sec, &7
(w.e.f, 1-5-19607]. y

|

Maharashtra.—Afier item 10B, insert the following item, namely :—

*10C. Employment or rq-—r:nmlﬂymcntﬂl‘-pmbaﬂunm or badlis or tempaorary or casual
workmen and their conditions of service.” ! =

[ ide

Maharashira AY%4 of 1074, sec_ 4], ' it

Uttar Pradesh.—Schedule amended by Uttar Pradesh Ind.uslrial Employment

(Standing Orders) (First Amendment) Rules, 1978.
Rule 2 amending original Rule 6 wherchy in addition to the matters set out in the

Schedule, the following additional matters are included in the Sehedule -—

1A. Recruitment.

g, lssue of service certilicate.

gA. Censure and warning notice,

10A. Condition for prometion of workmen.

Il A Issue r||1“"|'|-~a,-=¢t‘.ssli;:ui1I r '

118, Introduction of welfare schemes such as provident fund, gratuities, ete.

11C. Age of Superannuation of retirement, rate of pension or any other facility, which
the employers may like to extend or may be agreed upon by the parties.

[¥ide Utiar Pradesh Gazetje, Extra,, Pr. 4, p. 2, dated 10th Februgry, 1978.] ;
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R. 1-2A] The Industrial Employment (...} Central Rules, 1946 II'J‘

THE INDUSTRIAL EMPLOYMENT (STANDING

ORDERS) CENTRAL RULES, 1946'
In exercise of the powers conferred by section 15, read with clawse (b) of
section 2 of the Industrial Emplayment (Stending Orders) Act, 1946 (20 of 1946),

the Central Government is pleased 1o make the following rules, the same having

been previously published s required by sub-seclion (1) of the said section 13,

mamely -— y
1. (1) These rules may be called the Industrial Employment (Standing

Orders) Central Rules, 1946.
[(2) They extend to all Union territories, and shall also apply in any State

{other than a Union territory) to industrial establishments under the control of the
Central Government or a Railway administration or in a major port, mine or vil

field.]
2. In these rules, unless there is anything repugnant in the subject or contex!,—

(@) ‘Act’ means the Industrinl Employment (Standing Orders) Act, § 946
(20 of 1946), '

(5) ‘Form' means a form set out inl’ Schedule 11 appended to these Rules.

[ZA. In thé Scliedule tothe Act, after item 10, the following n&ditiqnal matters

shall be inserted, namely :—
#10A. Additional matters to be provided in Standing Orders relating to all

industrial establishments in coal mines—

(1) Medical aid in casc of accident;

(2) Railway travel facilities;

(3) Method of filling vacancies;

(4) Transfers:

(5) - Liability of manager of the cstablishment or ming;

(6) Service certjficate; i ’ .

(7} Exhibition and supply of Standing Orders.

“10B. Additional matters to be provided in the Standing Orders relating to all
Industrial Establishments,—

(1) Segvice Retord—matters felating to servite card, token Ht:ck::ts,
certification of service, change of residential address of workers and

record of age;
Confirmation;
Age of retirement;

Transfer;

Medical aid in case of accidents;
Medical examination;

Secrecy;

Exclusive service.”]

(2)
(3)
(4)
(3)
(6)
(7)
(8)
Vide Notification No. LR | 1{37), dated |8th December, 1946.

|
2, Subs. by GS5.R. 208, dated 315t January, I‘:‘%;l-
Subs. by GS.R. 30(E}. dated | TthgJanuary, Jog3.

et
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'[3. (1) Save as otherwise provided in sub-rule (2), the Model Standing Orders
for the purposes of the Acl shall be those set out in Schedule | appended to these
rules. '

(2) The Model Standing Orders for the purposes of the Act in respect of
industrial establishments in coal mines shall be those set out in Schedule | A appended
to these rules. | .

4. An application for certification of Standing Orders shall be made in
Form 1.

5, The prescribed particulars of workmen for the purposes of sub-section (1)
of section 3 of the Act shall be—

(13 Total number employed;

(2) Number of permanent workmen;

(3) Number of temporary workmen;

[(3A) Number of casual workmen;] .

(4) - Mumber of badlis or substitutes;

3[@‘&} L] *-u*] ..

(5) Mumber of probationers; * !

(6) Number of apprentices; ’ _

(7) Mame of the trade union, or trade unions, ifany, 1o which the workmen

belong;

(8) Remarks. i

6. As soon as may be after he receives an application under rule 4 in respect
of an industrial establishment, the Certifying Officer shall—

() wherethercisa trade union of the workmen, forward a copy of the draft

Standing Orders to the trade union together with a notice in Form I
{Ed where there is no such trade union, call a meejing of the workmen 1o
elect three representatives, 1o whom he shall, upon their election, forward
a copy of the draft Standing Orders together with a notice in Form 1.
7. Standing Orders cr:rtiﬁﬂd in pursuance of sub-section (3) of section 3 or
sub-section (2) of section 6 of the Act chall be authenticated'by the signature and
seal uf office of the Certifying Officer or the appellate authority as the case may be
and shall be forwarded by such officer or authority within a week of authentication
by registered letter post o the employer and to the trade union, or, as the case may
be, the representatives of the workmen elected in pursuance of rule 6.
{[7TA.(1) Any person desiring to pre fer an appeal in pursuance of subsection
(1) of section 6 of the Act shall draw up a memorandum of appeal setting out the
grounds of appeal and forward it in quintuplicate to the appellate authority
accompanied by a certi fied copy of the Standing Orders, amendmenis or

| Subs. by GS.R. 732, duted 12th May, 1971.
3. Ins, by 5RO, 556, dated 2.4th February. 1956
3. i;.'ﬁmi:lcd b GS.R. 655(E), dated 10 October, 2007, i

4, Ins. by G5.R. | 166, dated 2Ech hae, 1963.
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R. 8]
modifications, as the case may be. '[The memorandum of appeal shall be in *[Form
IWA] set out in Schedule I1 to these rules.]

(2) The appellate authority shall, afler giving the appellant an opportunity of

\et in respect of being heard, confirm the Standing Orders, amendments or modifications as certified

lule | A appended

hall bé made in

»f sub-section (3)
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by the Certifying Officer unless it considers that there are reasons for giving the
other parties to the proceedings a hearing before a final decision is made in the
appeal.

(3) Where the appellate authority does not confirm the Standing Orders,
amendments or modifications, it shall fix a date for the hearing of the appeal and
direct notice thereof to be given—

(a) where the appeal is filed by the employer or a workman, to trade unions
af the workmen of the industrial establishments, and where there are no
such trade unions to the representatives of workmen elected under clause
(b) of rule 6, or as the case may be, to the employer;
where the appeal is filed by a trade union, to the employer and all other
trade unions of the workmen of the inistrinl'estnhlishmcm;
where the appeal is filed by the representatives of the workmen, to the
employer and any other workman whom the appellate authority joins as
a party tokhe appeal. [

(4) The appellant shall furnish each of the respondents with a copy of the
memorandum of appeal. :

(5) The appellate authority may at any stage call for any evidence it considers
necessary for the disposal of the appeal. ,

{6) On the date fixed under sub-rule (3) for the hearing of the appeal, the
appellate authority shall takg such evidence as it may have called for or considej to
berelevant.] gL

8. The register required to be maintained by section 8 of the Act shall be in
Form 111 and shall be properly bound and the Certifying Officer shall furnish a copy
of Standing Orders approved for an Indystrial Establishment to any personapplying
therefor on payment of a fee *[calculated at the following rates per copy — '

(i) for the first two hundred words or less seventy-five paise;

(i) for every additional one hundred words or fraction thereof thirty-seven

paise -

Provided that, where the said Standing Order exceeds five pages, the
approximate number of words per page shall be taken as the basis for calculating
the t-:.:;tal number of words to the nearest hundred, for the purpose of assessing the
copying fee. |

('b}

(€]

L. Ins. by G5.R. 732, dated 1 2th May, 1971.
2 Suh:.'hy GS.R. 910, dated 10th August, 1984, Illl'
§. Subs by GS.R. 1573, dated 10th October, 1967. 1
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SCHEDULE 1

IMODEL STANDING ORDERS IN RESPECT OF thi

INDUSTRIAL ESTARBLISHMENT NOT BEING INDUSTRIAL if

ESTABLISHMENTS IN COAL MINES]

1. These orders shall come into force on...... ""“'
2. Classification of workmen.—(«) Workman shall be classified as—
(1) Permanent -
(2) probationers be
(3)  badlis
:IEGA} FTRLTRT n-] "
(4) temporary la
P (5 -casual ' -
X |

v?Slfj apppentices.
b) A ‘permanent’ workman is a workman who has hcet engaged ona

i ~ permanent basis and includes any person,who has satisfactorily completed a ot
probationary period of three months in the same or another occupation in the

industrial establishment inclulling breaks due to sickness, accident, leave, lockodt, e

i

strike (not being an illegal strike) or involuntary closure of the establishment.

(c) A “probationer’ is a workman who is provisionally employed to. fill a
permanent vacancy in a post and has not completed three months® service therein.
If a permanent employee is employed as a probationer in a new post he may,atany
time during the probationary period of three months, be reverted to his old permanent

) . post. i [ d
() A “baelli 'is a workman who is appointed in the post of a&xrmnncn# workman sl
or probationer who is temporarily absent. el
(¢) A “temporary” workman is a workman who has been engaged for work
*  which is of ah essentially temporary nature likely to be finished within a limited
e :

(f) A ‘casual’ workman isa workman whose em plu;ment is of a casual nature.
() An ‘apprentice’ is a learner wh is paid an allowance during the period of
his training. ;

i‘[{h} Wk kd EW ]
3. Tickets.—( 1) Every workman shall be given a permanent ticket unlesshe |

is a probationer, badli, temporary worker or apprentice.

(2) Every permanenl workman shall be provided with a departmental ticket
showing his number, and shall. on being required to do so, show it to any person
authorised by lh?ﬂ‘lﬂﬂﬂg&f to inspect It.

I Subs by G:S.R. 732, dated 12th May, 1971. : \
3 Omitted by G5, 65 S{E), dated | 0th Cretober, 2007.
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\é, Every buclli shall be provided with a badli card, on which shall be entered
the days on which he has worked in ihe establishment, and which shall be sumendered
if he obtains permanent employment,

(4) Every lemporary workman shall be provided with a ‘temporary’ ticket
which he shall surrender on his discharge.

(5) Every casual worker shall be provided with a *casual” card, on which shall

be entered the days on which he has worked in the establishment.

(6) Every apprentice shall be provided with an "a pprentice” card, which shall
be surrendered if he obtains permanent employment,

4. Publication of working time.—The periods and hours of work for all
classes of workers in each shift shall be exhibited in English and in the principal
languages of workmei employed in the establishment on notice boards maintained
at or near the main enfrance of the establishment and at time-keeper's office, il any.

5. Publication of holidays and pay days.—Notices specifying (a) the days
observed by the establishment as holidays, and (b) pay days shall be posted on the

said n:rt'u:} boards.

1 ¢ Publication of wage rates,—Notice specilying the rates of wages payable
to all classes of workmen and for all cldsses of work shall be displayed on the said
notice boards. i )

'[7. Shift working.—More than one shift may be worked in a department or
departments or any section of a department of the establishment at the discretion of
the employer. If more than one shift is worked, the workmen shall be liable to be
transferred from one shift to another. Mo shift working shall be discontinued without
two months’ notice being given in writing to the workmen prior to such
discontinuance, provided that no such notice shall be necessary if the closing of the
shift {s under an agreement with the workmen affected. If as a result of the
discoftinuance of the shift working, any workmen are to be retrenched, such
retrenchment shall be efected in accordance with the provisions of the Industrial
Disputes Act, 1947 (14 of 1947), and the rules made thereunder. If shift working is
re-started, the workmen slall be given notjce and re-employed in accordance with
the provisions of the said Act and the said rules.] '

{7A. Notice of change in shift working—Any notice of discontinuance or

rof restarting of a shift working required by Standing Order 7 shall be in the *[Form
IVA] and shall be served in the following manner, namely :—

The notice shall be displayed conspicuously by the cmployer on a notice
board at the main entrance to the establishment *[***] :

Provided that where any registered trade union of workmen exists, a copy of
the notice shall also be served by registered post to the secretary of such union. |

I. Subs. by G.S.R. 557, dated 30th April, 1959,
2. Ins. by GS.R, 6535, dated 3rd June, |960.

3. Subs. by G.5.R. 210, dated 10th August, 1984,

4. ,Omitted By GS.R. 824, dated 30h June, 1975. . L
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8. Attendance and late coming.—A workman shall be at work at the
establishiment at the times fixed and notified under paragraph 4. Workmen attending
late will be liable to the deductions provided for in the Payment of Wages Act,
1936.

9. Leave—{ 1) Holidays with pay will be allowed as provided for in '[Chapter
VIl ofthe Factories Act, 1948] and other holidays in accordance with law, contract,
custom and usage,

(2) A workman who desires to obtain leave of absence shall apply to the
‘employer or any other officer of the industrial establishment specified in this
behalf by the employer], wha shall issue orders on the application within a week of
its submission or two days prior to the commencement of the leave applied for,
whichever is earlier, provided that if the leave applied for is to commence on the
date of the application or within three days thereof, the order shall be given on the
same day. If the leave asked for is granted. a leave pass shall be issued to the worker.
If the leave is refused or postponed, the fact of such refusal or postponement and
the reasons therefof shall be recorded in writing in a register to be madhtained for
the purpose, and if the worker so degires, a copy of the entry in the register shall be
supplied to him. If the workman after proceeding on leave desires an :xtr.:ns'ﬂrl
thereof, he shall apply to [emplayer or the office specified in this behalf by the
employer] who shall send a written reply either granting or refusing extension of

P leave to the workman if his address is available arid if such reply is likely to reach

him before the expiry of the leave originally granted to him.

(3) If the workiman remains absent beyond the period of leave originally granted
or subsequently extended, he shall lose his lien on his appointment unless he (a)
retumns within & days of the expiry of the leave, and (b) explains to the satisfaction

" ofthe '[employer or the officer specified in this behall by the employer] his inability

10 return before the expiry of his leave. In case the workman loses his lien on his
appoftment, he shall be entitled to be kept on the badif list.

10. Casual leave.—A workman may be granted casual leave of absence with?
or without pay not exceeding 10 days in the aggregate in a calendar year. Such
leave shall not be for more than three days at a time except in‘case of sickness. Such

Jleave is intendedyfo mect special cipcumstances whicl cannot be fumsfn.{}rdinnrily.
the previous permission of the head of the department in the establishment shall be
obtained before such leave is taken, but when this is not possible, the head of the
departiment shall, as soon as may be practicable, be informed in writing of the
ahsence from and of the probable duration of such absence.

11, Payment of wages.—(1) Any wages, due to the workman but not paid on
the usual pay day on account of their being unclaimed, shall be paid by the employer
on an unclaimed wage pay day in each week, which shall be notified on the notice
boards as aforesaid.

(2) All workmen will be paid wages ona working day before the expiry of the

seventh or the tenth day after the last day of the wage period in respect of which the
wages are payable, according as the total number of workmen employed in the

cstablishment does not or does -.3:{4.::1:2 one thousand.

1. Subs. by GS.R. 732, dated 1Ith May, 1971
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12. Stoppage of work—(1) The cmployer may, al any time, in the event af
fire, catastrophe, breakdewn of machinery or stoppage of power § upply. epidemics,
civil commotion or other cause beyond his control, stop any section or sections of
the establishment, wholly or partially for any period or periods without notice.

(2) In the event of such stoppage during working hours, the workmen affected
shall be notified by notices put upon the notice board in the departments concerned
"[and at the office of the employer and at the time-keeper's office, if any], as soon
s pmuti:ubla, when work will be resumed sand whether they are to remain or eave
their place of work. The workmen shall not ordinarily be required to remain for
more than two hours afier the commencement of the stoppage. If the period of
detention does not exceeds one hour the workmen so detained shall not be paid for
the period of detention. IF the period of detention exceeds one hour, the workmen
so detained shall be entitled to receive wages for the whole of the time during
which they are detained as a result of' the stoppage. In the case of piece-rate workers,
the a?emg:' daily garning for the previous month shall be tdken to,be the daily
wage. Mo other compensatign will be admissible in case of such stoppages. Whegever
practicable, reasonafle notice shall be given of resumption of normal work.

(3) In cases where workmen are laid ofT for short periods on account of failure
of plant or a lemporary curtailment of p{nl:luc:i-:m, the period of unemployment
shall be treated as compulsory leave either with or without pay, as the case may be.
When, however, workmen have to be laid off for an indefinitely long peried, their
services may be terminated afier giving them due notice or pay in lieu thereof.

(4)°Ihe employer may in the event of a strike affecting either wholly or partially
any section or department of the establishment close down either wholly or partially
such section or department and any other section or department affected by such
closing down. The fact of such closure shall be notified by notices put on the notice
board in the section or department concemed and in the time-keeper’s dffice, if
any, ns‘sr_mn as practicable, The workmen concerned shall also be notified by a

. general notice, prior resumption of work, as to when work will be resumed.

13., Tegmination of employment.—{1) For terminating employment of a
permanent workman, notice in writing shall be givén either by the employer or the
workmen—one month's notice in the case of monthly-rated workmen and two weeks’
notice in the case®of other workmen one month's or two weeks’ pay, ds the case may
be, may be paid in lisu of notice. .

*[(2) No temporary workman whether monthly rated weekly rated or picce
rate and no probationer or baefli shall be entitled to any notice or pay in lien thereof,
in his services are terminated :

Provided that no temporary workman shall be terminated by way of punishment
unless he has been given an upportunity of explaining the charges of misconduct
“alleged against him in the manner preseribed in paragraph 14."]

I, Subs. by GS.R. 824, dated E%rh“htne, 1975,
2. Subs. by Notifin. Q5.R. 655(E), dated 10th Qctober, 2007, 'f'
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(3) Where the employment of any workman is terminated, the wages eamed
by him and other dues, i any, shall be paid before the expiry of the second working
day from the day on which his employment is terminated.

14, Disciplinary action for misconduct—{1) A workman may be fined up
o two per cent, of his wages in a month for any of the folljowing acts and OMissI0ns,

namely :—

Note.—Specify the acts and omissions which the employer may notify with
the previous approval of the...... Gaovernment or of the preseribed authority in
pursuance of section & of the Payment of Wages Act, 1936,

(2) A workman may be suspended fora perind not exceeding four days at a
time or dismissed without notice oF any compensation in lieu of notice, if he is
found to be guilty gf misconduct.

(3) The following acis and omissions shall be treated as misconduct —

(o) wilful in_-mlh]l:!lnﬁliﬂl'lt!r disobedignce, whether alone or in combination

with others, 10 ahy lawful and reasonable order of a superior, 1

L]
(p) thefl, froud, or dishonesty in connection with the em ployer’s business

' or properly;

¥
{¢) wilful damage to oF loss of employer's goods or property;
(fy taking or giving bribes or any illegal gratification;
{¢) habitual absence wilhout leave or absence without leave for more than
10 days:

(f) habitual late attendance:
4] habitual breach of any law applicable to the establishment;

(k) riotous or disorferly behaviour durin working hours at ﬂl“
establishments or any act subversive of discipline;

(i) habitual negligence or neglect of work;
i () frequent repetition of any act or omission for which a fine may be imposed

to a maximum of 2 per cent, of the wages in a month; § ¢ t
(k) striking work or inciling others to strike work in contravention of the
provisions of any law, or rule having the force of law. .
[y sexual harassment which includes such un-welcome sexual determined
behaviour {whether directly or by implication) as—
() physical contact and advances; or
and or request for sexual favours; Or

(i) dem
(iif) sexually coloured remarks; oF
(i¥) showing pﬂrlmgrﬂph}': or
(v) any other un-welcome physical, verbal or non-verbal conduct of |
sexual nature.] -
P 1999 (w.e.f, 20-11-1999). )

¥ In.l'..?}' SR, 386, dmed sth Moveinber, 1999 [w.e.
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'[{4) () Where a disciplinary proceeding against a workman is contemplated
or is pending or where criminal proceedings against him in respect of any offence
are under investigation or trial and the employer is satisfied that it is necessary or
desirable to place the workman under suspension, lie may, by order in writing,
suspend him with effect from such date as may be specificd in the orderA statement
selting out in detail the reasons for such suspension shall be supplied to the workman
within a week from the datc of suspension,

*[(b) A workman who is placed under suspension shall be paid subsisience
allowance in accordance with the provisions of section 10A of the Act.]

"[(ba) In the inquiry, the workman shall be entitled to appear in person or to
be represented by an office bearer of a trade union of which he is a member.

(b6) The proceedings of the inquiry shall be recorded in Hindi or in English
or the language of the State where the industrial establishment is located, whichever
is preferred by the workman. ;

(bc) The proceedings of the inquiry shall be completed within a period of
threg months :

Provided that the period of three months may, for reasons to be recorded in
writing, be extended for such further period as may be'deemed necessary by the
inquiry officer. ]

() If on the !nnclusinn of the inquiry or, as the case may be, nlithe criminal
proceedings, the workman has been found guilty of the charges framed against him
and it is considered, after giving the workman concerned a reasonable opportunity
of making representation on the penalty proposed, that an order of dismissal or
suspension or fing or stoppage of annual increment or reduction in rank would
meet the ends of justice, the employer shall pass an order accordingly :

Provided that when an order of dismissal is passed under this clause, the
workman shall be deemell to have been absent ffom duty during the period of
suspension and shall not be entitled fo any remuneration for such pericd, and the
subsistence allowance already paid to him shall not be recovered -

Provided further that where the period between the date on which (e workman
wils suspended fromfduty pending the inquiry or inveStigation or trial dnd the date
on which an order of suspension was passed under this clause exceeds four days,
the workman shall be deemed to have been suspended only for four days or for
such shorter period as is specified in the aid order of suspension and for the
remaining period he shall be entitled to the same wages as he would have received
if he had not been placed under suspension, after deducting the subsistence allowance
paid to him for such period :

_ Provided also that where an order imposing fine or stoppage of annual
inerement or reduction in rank is passed under this clause, the workman shall be
deemed to have been on duty dy ring the period of suspension and shall be entitled
to the same wages as he would have received if he had it been placed under
suspension after deducting the subsistence allowance paid 1o him for such period :

Subk. by G.S.R. 1123, dated |8th July, 1967, :

Ins. by CiS.R. 824, dated 30th June, 1975
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Provided also that in the case of a workman to whom the provisions of clause
(2) of article 31 | of the Constitution apply. the provisions of that article shall be
complied with.

() IF on the conclusion of the inquiry, or as the case may, of the criminal
proceedings, the warkman has been found 1o be not guilty of any of the charges
Framed against him, he shall be deemed to have been on duty during the period of
suspension and chall be entitled to the same Wages a5 he would have received if he
had not been placed under suspension, afler deducting the «uhsistence allowance
paid to him for such period. ]

{¢) The payment of subsistence allowance under this standing order shall be
subject to the workman concerned not taking up any employment during the period
of suspension.

(5N In awarding punishment under this stinding order, the *[authority
imposing the punishm:nt]shall take into account the gravity of the misconduct, the
previous record, if any, of the wirkmen and any other extenuating or aggmhiin:'
circumstances that may exist. hcuEly of tht order passed by the *[authority Inposing
the punishment] shgll be supplied to the workman concermed.

(6)(a) A workman aggrieved by an onder iIMposing punishmentymay within
wwenly-one days from the date of receipt of the order, appeal to the appellate
authority;

(h) the employer shall, for the purposes of clause (a), specify the appellate
authority:

(¢) the appellate authority, after giving an apportunity to the workman of
being heard shall pass such order as he thinks proper on the appeal within filleen
days of its receipt and communicate the same 1o {he workman in writing.]

15.Com Inintg,—All com plni'nls arising out of employment including those
relating to unfair treatment or wrongful exaction on the part o the emplayer or hi<
agent, shall be submitted to the manager or other person gpecificd in this behal.
with the right of appeal to the employer.

6. C rtificatepon termination of service. — Eyery permanent workm

shall be entitled to @ carvice certificate at the time of his dismissal, discharge or
retirement from gervice.

17. Liability of Ylemployer]. — The "[employer] of the establishment lealI
personally be held responsible for the proper and eaithful observance of the standing

arders.

seetion (1) of section 6 of the Act shall draw up a memorandum of appeal setting
out the ground of appeal and forward it in quintuplicate 1o the appellate authority
m;mmpaui:d by a certified copy of the standing arders, amendments oF

modifications, as the case may be.

r——

e WL 1 e e
Clause (5) re-numbered as clause (5) by GS.R. 1128, dated 18th July, 1967.

I,

5 Subs, by GSR. 824, dated 20 B 14y,
1 Gybs. by GS.R. 824, Jated 0% June, 1975,
4 Ins. by G5R. V6, dated 23th June, 1963.
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(2) The appellate authority shall, after giving the appellant an opportunity ol
being heard, confirm the standing orders, amendments or modificalions as certified
by the Certifying Officer unless it considers that there are reasons for gwmg the
other parties to the proceedings a hearing before a final decision is made in the
appeal.

4] (3) Where the appellate authority does not confirm the standing orders,
amendments or modifications it shall fix a date for the hearing of the appeal and
direct notice thereof to be given —

() wherethe appeal is filed by the employer or a workman, 1o trade unions
of the workmen of the industrial establishments, and where there are no
such trade unions, to the representatives of the workmen elected under
clause (b} of rule 6, or as the case may be, to the employer;
where the appeal is filed by a trade union to the employer and all other
tradg unions of the workmen of the industrial establishjnent;
where the appeal is filed by the representatives of the workmen, to the
employer and any ofher workman whom the appellate authority J'D ins:

a party to thelappeal. _

(4) The appellant shall fumish each of the respondents with a copy of the
memorandum of appeal.

(5) The appellate authority may at any smge call for any evidence it consid rs
necessary for the disposal of the appeal.

(6) On the date fixed, under sub-rule (3) of the hearing of Ihc appeal. 1w
appellate authority shall take such evidence as it may have called for or consider 10
be relevant.]

18. Exhibition of standing orders — A copy of these orders in English and
inflocal language shall be posted [* * *] and on a notice board maintained at or
near the mairi entrance to tlg? tablishment and shall be kept in 4 legible condifion.

(&)
(€)

1[i+1]

. ) ’[SCHEDULEMA ) s
MODEL STANDING ORD ERS FOR INDUSTRIAL ESTﬁELISH=
MENTS IN COAL MINES -

|. These orders shall come into force on........
2. Delinition.—In these orders, unless the context otherwise requires,—

‘attendance’ means presence of the workman concerned at the place or
places where by the terms of his employment he is required to report for
work and gefting his attendance marked;

the expression ‘employer® and ‘workman® shall have the meanings
assigned to them in section 2(d) and (i) respectively of the Industrial
Employment (Standing Orders) Act, 1946 (20 of 1946):

(a)

()

1. Omitted by GS.R. ¥24, dated Jqﬂ-: June, 1975,
2, Form omitted by GS.K. 910, dated 10th August, 1984, ]
3. Ins. by GS.R. 732, dated 12th May, 1971,
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(¢) ‘Manager® means the manager of the mine and includes an acting P~
manager for the time being appointed in accordance with the provisions *"
of the Mines Act, 1952 (35 of 1932); a
() words importing masculine gender shall be taken to include females;

(¢) words in the singular shall include the plural and vice versa. o
3. Classification of workmen.—(a) *Workmen'® shall be classified a5— :—f
() permancil; ol
(i) probationers,
(ifi) bellis or substitules; .
IIII”‘"” EE L =H:1 th
(iv) temporary; fc
(v) apprentices; and
W

{wi) casuval
(5) A permanent” workman is one who is appointed fofan unlimited peri= \_!
or who has satisfactorily ppt i1 three months’ continuous service in pérmanent Prose S
as a probationer; } re
#(¢) A *probationer” is one who 1s provisionally employed to filla bacancy ina ®
permanent post and has nol completed three months® service in that post unless the dr
probationary period is extended. If a permanent workman is employed as a
probationer in a new post, he may, af any time, during the probationary period not u
exceeding three months, be reverted to his old permanent post unless the probationary P
eriod is extended. i
\/ () A ‘badli"or substitute is one who is appointed in the post of a permanent "
workman or a probationer who is temporarily absent; but he would cease to bea ©
‘hadii - on completion of a continuous period of service of one year (190 atendances "
¥ i the case of below ggound workman and 240 attendances in the case of any other
workman) in the same post or other post er posts in the same category earlie:
the post is vacated by the permanent workman or probationer. A ‘hadli "working in
place of a probationer would be deemed to be permanent after completion of the .
probatienary peviod, ¢ 0 - : Vel
(&) A “temporary’ workman is a workman ‘who has been engaged for work
which is of an essentially temporary nature likely to be finished within a limited
period. The pefiod within which it is likely to be finished should also be specified
but it may be extended from time to time, if necessary. [
(fyAn .appmnlica‘ is a learner who is either paid an allowance or not paid any
allowance during the period of his training, which shall inter alia be specified in

his term of contracl. B
() A ‘easual’ workman is u workman who has been engaged for work which |

i< of an essentially casual nature. !
l[{h}lt"t ¥4 =28 t-ll i
icket appropriate to his classification a1

4. Every workman shall be given at
ing required to do so, show it to the

the time of his il]_':[.‘ll’.lif‘llml’:lll and shall on be

e A Y |

| 1;152:1 by G5 R 655(EL dated 10th Oclober, 2007
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icludes an acting person authorised by the employer in that behalf. The said ticket shall carry the
fith the provisions Signature or thumb impression ﬂftlju workiman concerned. If the workman I:::.tus_hm

ticket; the manager shall provide him with another ticket on a payment of 25 paise.
nelude females: >. Display of notices.—(«) The period and hours of work for all classcs of
| " workmen in each shift shall be exhibited in English and in the la nguage understood
o by the majority of workmen employed in the establishment on notice boards
lassified as— maintained at or near the main entrance of the establishment and at the lime-keeper’s

. -office, if any.

(#) Motices specifying () the days observed by the establishment as holidays
and (b) pay days shall be posted on the said notice boards. (c) Notices specifying
. the rates of wages and scales of allowances payable to all classes of workmen and

for ail classes of work shall be displayed on the said notice boards,
6. Payment of wages.—(a) Wages shall be paid direct to the individual
workman on any working day between the hours 6.00 A.M, and 6.00 P.M. at the
++* ‘imited pdriod office of the Mine. The manager or any other gesponsible person authorised by him
wi permanent post shall witness and attest the payments and note the date of payment in the wage
register. Pdyment of wages to a contractor’s workman shall b made at a place to be
filfa vacancy in g $Pecified by the manager and it shall be witnessed by'a nominee of the employer
hat post unless the deputed for this purpose in writing. _
is employed as a (b) Any wages due (o a W::rkmap but not paid on the usual pay day on ageount
tionary period not ©F their being unclaimed shall be paid by the employer on such unclaimed wage
ss the probationary PAY day in cach week as may be notified to the workmen. If the workman so desires,
the unpaid wages and other dues payable to him shall be remitted to his address by
st of a permanent MONEY order alter c!r:fI ucting therefrom the money order Cummission n:harg,q?;_ All
ould cease 1o be g C1ims for the unpaid wages shall I:H: presented to the employer within a period of
r (190 attendances 'Welve inonths from the date on which the wages became due.
fcase of any olher () Overtime shall be worked and wages thereof paiq in accordance with the §
te, ry or carlier if provistons of the Mines Act, 1932 as amended by the Mines (A men. nent) Act,
hadlii "worki ng in 1739 and as may be prescri bed from timeto time. For work on weekly ru-t day, the
e pletion of the workman shall be paid as laid down in any agreement or wward or as the case may
. » 45 per usage or custom, e .
;lrgagad e wik 7. Shift wurklng:—-ﬁflurc than one shift maybe worked in a department or
d within a limited 9€Partments or any section ofa department of the establishmentat the discretion of
1 also be specified the employer. IF more than one shift is worked, a workman shall be liable to be
- transferred from one shift to another. No shift wiorking shall be discontinued without
: two months’ notice being given in writing to the workmen prior to such
::':i :;;E;li:r;: cﬁs:cm_uinun nce, provided that no such notice shall be nccessm}"if the closing of the
shift is under an agreement with the workman affected. 1T as a resull of the
., discontinuance, of the shift workin 2, any workmen are to be retrenched, such
ed for work which () e nchiment shall be effected in accordance with the provisions of the Industrial
Disputes Act, 1947 (14 of 1947), and the rules made thereunder. If shift working is
re-started, the workmen shall be given notice and re-employed in aceordance with
lis classification # the provisions of the said Act and the said rules.
s0, show it to tir 8. Attentlance.—All workmen shall be at work at the Mind at the time fixed

“and Rotified to them. ]
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9. Absence from place of work.—Any workmar, who after going
underground or after coining to his work in the department in which he is employed.
is found absent from his proper place of work during working hours without
permission from the appropriate authority or without any cufTicient reason shall be
liable to be treated as absent for the period of his absende.

10. Festival holidays and leave.—{a) There shall be seven paid festival
holidays or as laid down in the agreement or an award in force, Out of these seven
days, the Republic Day, Independence Day and Mahatma Gandhi’s Birthday shall
be allowed without option and the rest of the days <hall be fixed by agreement oF
local custom. Whenever a workman has to work on any of these holidays, he shall,
at his option be entitled jo either thrice the wages for the day o twice the wages for
the day on which he works and in addition 1o avail himself of a substituted holiday
with wages on any other day or as laid down in an agreement or an award in force.

(b} (i) The workmen shall be entitled to leave with wages in accordance with
the “ﬂ:ﬂsiﬂn contained in Chapter VI of the Mines Act, 1952, (

(ify Hormally a workman will not be refused the lehve applied for by him. But
the employer may refuse, revake or curtail the lebve applied for by workman, ifthe
exigencies of work so demand. Wages in lieu of lcave shall be paid to a workman,
where he has beeh refused the leave asked for and n cases where he cannot
accumulate the leave any further. If a workman is ‘efused leave in a particular year
in the interest of work, it would be open 10 lim next year either (o avail of leave on
two oceasions with the usual railway concessions or in case he avails of leave on
only one occasion, the railway fare for the unavailed trip would be paid to Tim in
the shape of National Savin gs/National Defence! Certilicates.

(c) Quarantine leave shall be granted to a workman, who is pmvenl,ad from
fattending to his duty bechuse of his coming into contact, through no fault of his

* own. with a person suffering from contagious distase. The leave shall be grante”

for such period as is covered by a certificate from ihe Medical Officer of the mine.
Payment for the period of quaranting leave <hall be at the rate of 50 per cenl, of the
wages (basic plus dearness allowapee) payable to a workman, Quarantine le
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cannot be claimed, if a & wman has refused to accept during the previous {hree~=

manths”, prophylactic treatment for the disease in question.

() A workman who desires to obtain leave of absence shall apply to the
manager not less than fifteen days before the commencement of the leave,

where leave is required in unforeseen circumstances, and the manager shall issu¢
orders on the application within a week of its submission or two days prior to tht
commencement of the leave applicd for, whichever is earlier, provided that if the
leave applied foristo commence on the date of the application or within three day!

" hereof, orders shall be given on the same day. If the leave asked for is granted.!

leave-pass shall be given 10 the workman, If the leave i< refused or postponed, the
fact gf such refusal or postponement and the reasons therefor shall be recorded
writjig in @ register to be maintained for the purpose, aﬂ{d if the worker 50 desire
a copy of the entry in the register shall be supplied tol Lim., IF the workman afte
proceeding on leave desires an extension thereof, he shall apply to the manuge

N s —
-:.|||'\-J' __w‘\_._
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3t
whao shall send a written reply either granting or refusing extension of ]L‘.-HL ta the
workiman. Sanction/refusal of leave shoyld be communicated to the wogrkman i
writing invariably.

(e) ITa workman remains absent beyond the period of leave originally granted
or subsequently extended, he shall lose lien on his appointiment unless he—

(@) returns within ten days of expiry of his leave, and

(b) explains to the satisfaction of the manager his inability to retum on the

expiry of his leave.

In case. the workman loses as aforesaid, his lien on the appointment, he shall
be entitled to be kept on the “badli list".

() A workman may be granted casual leave of absence with pay not exceeding
five days in the aggregate in a calendar year. Such leave shall not be for more than
three days at a time except in case of sickness. Such leave is intended to meet
special circumstances which cannot be foreseen. Ordinarily, the previous permission
of the head of the degartment in the establishment shall be obtained before such
leave is taken, but where this is not possible, the head of the department shall, as
soon as may be practicable, be infofmed in writing of such absence and of the
probable duration thereof. f 3

() Motwithstanding anything mentioned above, any workman who overstays
his sanctioned leave or remains absent without reasopable cause will render himselt

liable for disciplinary action.

11 '[***]

12. Railway travel facilities. — () When a warkman proceeds on leave and
is qualified for free railway fare, the employer shall give him the cost equivalent of
his ticket (including bus fare) and for boat to his home.

(&) Every workman who has completed a period of twelve months® continuous
service would qualify for railway fare or bus fare or both fpr going home on leave
and returning to the mine on the'expiry of the leave. The twelve months’ service
shall be deemed to have been completed if, during the twelve months preceding th
date on which he applies for leave, he has worked for not less than two hundred and
foty days. . i

(¢) If on the expiry of the leave, a workman re'lums, he shall then receive a
cash payment equivalent to the return fare. 1f on his return the mine is unable to
have him back, he shall be: paid return fare at once.

(ef) If the journey home is by bus or partly by bus and partly by train, the cost
of the journey shall be adjusted accordingly.

(2) The workman shall be entitled to railway fare by mail or express train,
wherever under the Railway Rules tickets are available for such tra vel.

(/) The class by which a workman is cntitled Lo travel shall be : —
il Class.

(i) ifhis basic wage is Rs. 165 or less per month
(if) if his basic wage is above Rs. 165 and upto
Rs. 265 per month 11 Clnss.
(i) if his basic wage is above R§. 265 _;-:-c-rmnnlln | Class.
. Rule 11 omitted by G.S.R. 910, dated J0th August. |- "
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llTerminnh‘nn of services.— () For terminating the services of'a permanen Sch.
workman having less than onc year ol continuous service, notice of one month in gran
writing with reasons or wages in lieu thereof shall be given by the employer : o
Provided that no such notice shall be required to be given when the services of tl
of the workman are terminated on account of mis-conduct established in accordance then
with the Standing Orders. wor.
'[(b) Subject to the provisions of the Industrial Disputes Act, 1947 (14 of wor
1947) no notice of termination of employment shall be necessary in the case ol
temporary and badli workmen : part
Provided that a temporary workmen who has completed three months of tl
continuous service shall he given two weeks notice of the intention to terminate his sha
employment if. resu
Provided further that when the services of a temporary workmen who has not 14
completed three months continuous sepvice are terminated before the completion
of the term of employment given for termination in writing and when the service of
2 badli workmen are terminated before the retur to work of the permalfent incumbel o
or the expiry of his (Badliss) termjof employment he shall be informed of the reasons (" t
for such termination in writing]. _ i
(c) No workman shall leave the service of an employer unless notice in writing
is given at the scale indicated below : by t
(1) For monthly paid workmen One month subr
(ii) For weekly paid workmen Two weeks L
Provided that it will be for the ecmployerio relax this condition and the workman ..

may pay cash in lieu of such notice.

() For purposes of Standing Orders 1 3{a), (b} and (c) the terms *service' and
‘wages' shall have the same meaning as assigned to these in sections 25(B) (1) and,
2(rg) respectively of the Industrial Disputes Act, 1947

14. Stofpage of worlk and re-opening—{& éubjm to the provisiond of
Chapter VA of the Industrial Disputes Act, 1947, the employer may at any time, in
the event of underground trouble, fire. catastrophe, break-down of machinery.
stoppage of power-supply, epigemic, civil cmniuﬁnu or any other cause beyor.
ihe control-of the employer, stop any section sections of the mine wholly of
partly for-any period or periods.

(b) In the event of such stoppage during working hours, the workmen affected
shall be notified by notice put up on the notice board in the departments concemed
and of the office as soon as practicable as to when work will be resumed and whethes
they are to remain or leave their p lace of work. The workmen will not ordinarily be
required to remain for inore thantwo hours after the commencement of the stoppage
Whenever workmen are laid off on account of failure of plant or a lemporary
curtailment of production or other causes they shall be paid compensation in.
-ceordanee with the provisions of the Industrial Disputes Act, 1947, Where no suchy
compensation is admissible. they shall be granted leave with or without wages 8
the case may be at the option of the workman concerned, leave with wages beingg

B

I, Subs. by GS.R, 655(E) dated 1dth October, 2007, ' 5
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e of one month iy aranted to the extent of any leave due 1o them. When workmen are to be laid off for
he employer . indefinitely long period, their servi inate ' o
L. I iy long period, services may be terminated subject to the provisions
wh:p the services of the Industrial Disputes Act, 1947, If normal work is resumed two weeks' notice
shed inaccordance thereof shall be given by the posting of notices at or near the Mine office and
workmen discharged earlier by the employer shall, if they present themselves for
3 Act, 1947 (14 of work, have preference for re-employment.
sary in the case of (c) The employer may be in the event of a strike affecting either wholly or
. partiaily any section of the mine close down either wholly or partially such section
\ ded three manths of the mine and any other section affected by such closure. The fact of such closure
tur 1o lerminatc his shall be notified by notices put up on notice board in the manager’s office. Prior to
T resumption of work, the workmen concerned will be notified by a general notice
" ri-~en who has not indicating as to when ufu'urk wiillhc resumed. A copy of such notice shall be sent to
' >re the completion the registered trade union or unions functioning in the establishment.
15. Method of filling vacancies.—In the matter of filling up of permanent
vacancies baili and temporary workmen and probdtioners would be given preference
s in the order njitlwir seniority. !

! vhen the service
o lentincum
l:medcrfﬂ'lermsun hegride
| 58 notice in writing ’FIL'J'- Disciplinary action for misconduct.—{i) A eionan may be suspended
| by the employer pending investigation or departmental enquiry and shall be paid
| One month subsistence allowance in accbrdance with the provisions of section IDA of the Act.

Two weeks - |1¢ employer shall normally compleic the enquiry within 10 days. The payment of

“subsistence allowance shall be subject to the workman not taking any employment

 mand the workman g jcewhere during the period of suspension.]

The following shall denote misconduct :—

| terms “service’ and - 3 : ; J
e (@) theft, fraud, or dishonesty in connection with the employer's business
1 tions 25(B) (1) and or property; . ' playe
i !pmvisinnﬂ o (b) yraking or giving of bries or an illegal gratifigation whatsoever in
i, shiaminn connection wﬂhl tht: cmpln-:*,re.r‘s business or in his own interests;
A -:.]'-im:,r]n (c) w{"’ﬂ in-subordination or dis-obed ience, whether along or in conjunction
S0t bvnd :ﬁ'l“'t another or others, ::H'{:f any lawful or reasonable order of a superior.
K€ mine wholl} or Fhe order of the superior should narmally be in writing; '
() habitual late attendance and habitual absence without leave or without
— o sufficient cause;
*:“' FEA G hect y (¢) drunkenness, fighting or riotous, disorderly or indecent behaviour while
irfgents concerne on duty at the place of work;

i .Ei"l'm“;j HE'.j WE'.':“_'; () habitual neglect of work;
g oo (g) habitwal indiscipline;

ent of the stoppage. ; v : :
mt or a Iumgs:fﬂ () smoking underground or within the mine area or in places, where it is
1 compensation _ th_'b"“!; )
47 Where no such; (/) causing wilful damage to work in progress or to properly of the employer,
r without wages a () sleeping on duty;
: with wages being, (#) malingering or slowing down work;

_l... e 7 - _-—r.

1. Huh.'.‘hﬁ nmit[::ﬂ oy G R, 010, dated 10th August, 1984 = i
£, Subs. by GS.R. 910, dated 1 0th Auzost, 984,
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(1) acceplance of gifts from subordinate employees;

(1)
()
(2}

)
()

(r)
(s)

¥ W

(1)
(v

(w)

(x)
(v
'I(3)

(it}

unless the workmen concermed is informed in writing o

and is gi

conviction in any court of law for any criminal offence involving moral

rpitude;
continuous absence without permission and without satisfaclory cause

for more than ten days;

giving, false information regarding one’s name, age, father’s name,
qualification of previous service at he tima of the employment,
leaving work without permission or sufficient reason;

any breach of the Mines Act, 1952, or any other Act or any rules,
regulations or bye-laws thereunder, or of any standing orders;
ihreatening, abusing o assaulling any superior of co-worker;

habitual money-lending;

preaching of o inciting to violence:

abetment of or attempt at abetment of any of the above acts of misconduct:
oing on illegal strike cither single or with crthe: workers without giving

B
14 days previous notice;

disclosing to any unnutlmrise:c'l person of any confidential information
in regard to the working o process of the establishment which may
come into the possession of the workman in the COUTSE of his work,
refusal to accept any charge-sheet or otder or notice communicated in
wrting;

failure or refusal to wear Or Use any protective equipment give
employers;

cexual harassment whigh includes such un-welcome sexual determined
behaviour (whether directly or by implication} &—
(i) physical contact and advances; oF

(ii) a demand or request for sexual favours; O
Wiy sexvally coloured remarks; gr r

(iv) showing pornography; or
(v) any other un-welcome physical, verbal or non-verbal conduct ol

n by the

sexual nature.]
No order of punishment under Standing Order No. 17() shall be m
f the alleged miscond

vell an opportunity 10 explain the allegations made against him.

departmental engquiry shall he instituted before dealing with the charges. Duri

the period of enquiry,

may take

The records of the departmen
the owner, Hgﬁnt ort
similar positi

[. Ins b

the workman concerned may be suspended. The workm
the assistance of a co-worker to help him in the enguiry, il he so desi

tal enguiry shall be kept in wriling, The approval
le chief mining en gineer of the employer or & person holds
o shall be oblained belore imposing the puuialuneﬂ of dismissal.

=== S =1
v (LS. 386, dated Sth Movember, 1999 fw.ef, 20-11-1999).
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copy of the enquiry proceddings shall be given to the workman m“c:mcdr oh the
conclusion of the enguiry, on request by the workman.,

(/i) If a workman is not found guilty of the charges framed against him, he
shall be deemed to be on duty during the full period of his suspension and he shall
be entitled to receive the same wages as he would have received if he had not been
suspended.

(iv) In awarding punishment under this standing order, the authority awarding
punishment shall take into account the gravity of the misconduct, the previous record,
if any, of the workman and any other extenuating or aggravating circumstances that
may exist. A copy of the order passed by the authority awarding punishment shall
be supplied to the workman concerned.

18. Time limit for making complaints, appeals, ete.—All complaints arising
out of employment including those relating to unfair treatment or wrongful exaction
on the part of the employer or his servant shall be submitted within 7 days of such
cause of complaint to the manager, of the mine, with the right of appeal 1o the
employer. Any appeal tosthe employer shall be made within 3 days of the dicisinn
of the manager. The employer shall normally give his decision within 3 days of the
receipt of the appeal. )

19. Liability of mungcr'nr the mine~The manager of the mine shall

personally be held responsible for the proper enforcement of these standing orders

provided that where a manager is over-ruled by his supgrior, the latter shall be held
responsible for the decision taken. '

20, Service certificate—Every workman who was employed continugusly
lor a period of more than three months shall be entitled to a service certificate at the

+ time of his leaving the service of employer.

21. Entry and exit—All workmen shall enter and leave the premises of the
establishment through authorised gates and shall be liable for search while going in
or coming but of the premises. In gase of women workmensearch will only be
made by women.

22. Exhibition and supply of Standing Orders—A copy of these orders in
English and in the regional languages of the local area in which the mine s situated
shall be posted at the manager’s officg and in such otheg places of the mine as the
employer may decide and it shall be kept in a legible condition. A copy of the
standing orders shall be supplied to a workman on application, on payment of a

reasonable price. A trade union in the establishment will, however, be entitled to

the free supply of a copy of the Standing Orders, provided the union is one which is
recognised by the employer.]
'[SCHEDULE 1B
MODEL STANDING ORDERS ON ADDITIONAL ITEM.
APPLICABLE TO ALL INDUSTRIES

(1) Service record

Matters relating to service card, token tickets, certification UFEI._'I"'I{iE:E‘i;EJIHI'I ge .
of residential address of workers and record & age * W ;M
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(i) Service card— Every industrial establishment ghall maintain a service
card in respect of cach workman in the form appended to these orders, wherein
particulars of that workman shall be recorded with the knowledge of that workman
and duly attested by an officer authorised in this behalf together with date,

(if) Certification of service.— {(a) Every workman shall be entitled to a service
certificate, specifying the nature of work (designation) and the period of employment
(indicating the days, months, years) at the time of discharge, termination, retirement
or resignation from service,

(k) The existing entries in para 16 of Schedule 1 and para 20 of Schedule 1-A

shall be omitted.

(iii) Residentiol adedress af workman.— A workman shall notify the employer |

immediately on engagement the details of his residential address and thereafter
promptly communicate o his employer any change of his residential address. In
case, the workman has not communicated to his employer the change in his residential
address, his last knowngaddress shall be treated by the employer as lus m:‘lillcnlinl
address for sending any communication. :
(iv) Record of age.—{a) Every whrkman shall indicate his exact date of birth
to the employer or the officer authorised by him in this behalf, ot the time of ente ring
service of the establishiment. The employer or the officer authorised by him in this
behalf may before the date of birth of a workman i5 entered in his service card,
require him to su pply : -
(1) his matriculation or school leaving certificate granted by the Board of
Secondary Education or similar educational authority;
(i) a certified copy of his date of hirth as recorded in the registers of a
municipality, local authority or Panchayat or Re wistrar of Births;
(/i) in the absence of either of the aforesaid two categories of certificates,
) the employer or the offiger authorised by him in this behalf may require
the workman to supply, a certificate from a Government Medlcal Officer
not below the rank of an Assistant Surgeon, indicating the probable age
of the workman provided the cost of obtaining such certificate is borne

i by the engployer; = .

—_

(iv) Where it is not practicable to obtain a certificate from a C‘!r:rw:n'.n‘rmﬂ '

Medical Officer, an affidavit swom, either by the workman or his parenis,
or by a near relative, who is in a position to know about the workman’s
actual or approximate date of birth, before a First Class Magistrate or
Oath Commissioner, as evidenee in support of the date of birth given by
him.

(b) The date of birth of a workman, once entered in the service card of the
establishment shall be the sole evidence of his age in relation to all matters pertaining
1o his service including fixation of the date of his retirement from the service of the
establishment. All formalities regarding recording of the date of birth shall be

finalised within three months of the appointment of a workman.
(¢) Cases where date of birth :'rf.-mli- workman had already been decided on

the date these rules come into fgree shall'not be re-opened under (hese provisions.

- e e e
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Note.—Where the exact date olbirth is not available and (e year of birth is
vnly established then the 1st July ofthe said year shall be taken as the date of birgh.
(2) Confirmation

The employer shall in accordance with the terms and conditions stipulated in
the letter of appointment, confirm the eligible workman and issue a lelier of
confirmation to him. Whenever a workman is confirmed, an entry with regard to
the confirmation shall also be made in his service card within a period of thirty
days from the date of such confi rmation.

(3) Age of retirement

The age of retirement or superannuation of a workman shall be gs miay bhe
agreed upon between the employer and the workman under an agreement or as
specified in a settlement or award which is binding on both the workman and the
employer. Where there is no such agreed age, retirement or superannuation shall be
orgeompletion of '[58] years of age by the workman §

(4) Transfer ) _

A workman may be transferred according to exigencies of work from one
shop or department to another or from ong station to another or from one
establishment to another under the same employer : .

Provided that the wages, grade, continuity of service and other cond itions of
service of the workman are not adversely affected by such transfer :

Provided further that a workman is transferred from one job to another, which
he is capable of doing, and provided also that where the transfer involves moving
from one State to another such transfer shall take place, either with the consent of
the workman or where there is a specific provision to that effect in the letter of
appointment, and provided also that (i) reasonable notice is given to such workman,

and (i) reasonkble Joining time is allowed in case of transfers frdm one station 1o

another. The workman concerned shall be paid travelling allowance includin g the
transport charges, and fifly per cent, thereof to meet incidental charges,

(5) Medical aid jn case of accidents 2 '

* [Where a workman meets with an aceident in the course of] or arising out of
his employment, the em ployer shall, at the employer’s expense make satisfactory
arrangements for immediate and necessary medical aid to the injured workman and
shall arrange for his further treatment, if considerad necessary by the doctor attending
on him. Wherever the workman is entitled for treatment and benefits under the
Employees’ State Insurance Act, 1948, or the Workmen's Compensation Act, 1923,

the employer shall arrange for the treatment and compensation [accordingly].
(6) Medical examination

Wherever the recruitment rules specily medical examination of g workman
on his first appointment. the employer shall, at the employer’s expense, make
Arrangements for |he medical examination by a registered medical |Jrﬂtli%iul:|43.r.

——

I, Subs, by GLS.R. tt}lfl%, dated | 24h September, 1984, n '
4 Vide Corrigenda GS.R. 739, dajed | 8ih June, 1984,
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(7) Secrecy
Mo workman shall take ainy pmpcrs,bmﬂnzs,dmwhugs. photographs, instruments,
or any other property of an industrial establishment out of

the work premises excepl with the wrilten permission of his immediate superior,
norshall he fnany way passor cause to be passed or disclose OF CIUSS to be disclosed
any information or matfer concerning the manufactu ring process, irade secrets and
confidential documents of the establishment to any unauthorised person, company
or corporation without the wrilten perinission of the employer.
(8) Exclusive service
A workman shall not at any time work against the :terest of the industrial
establishment in which he s employed and shall not take any employment in addition
to his job in the establishment, which may adversely affeet the interest of his

employer.

apparatus, documenls

' SCHEDULE 11,
FORM I

[ fi;-.:i'ars'rrml' Employmeni (Steneling Orders) Act, H":lﬁ. sedtion 3
- Dated...eeseisn 20

To'

The Centifying Officer’ ’ i
. [Areal
(Place)
sir,

Under the provisions of section 3 of the industrial Employment (Standing
Orders) Act, 1946,1 enclose five copies of the draft standing orders proposed by
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an industrial establishment owned/con trolled by me, wigh the request thal
these orders miy be certified under the lerms of the Act. | also enclose a statement
giving the particulars prescribed in rule 5 of the Industrial Employment (Standin

Orders) Central Rules, 1946.
| am etc
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(Signatu

Employe
Manags

i
The Industrial Employment {.......) Central Rules, 1946 II_?.5.:1
FORM I
[Natice under section 5 of the Industrial Employment (Standin
‘ g Orders) Act, 1946

Office af the Certifying OTRCen.cc.ovo.oc.oooeiine e !

PIACE. ... oevscssssesassssassmnsansio IRH MV@..cocreicic i 00

Loiisssisincse. Certifying Officer arca, forward herewi

? diEsEsEsiEatEn 4 “'h A ¢n ﬂf

the draft Stand rng_ﬂrders proposed by the employer for adoption ifﬁhe
industrial establishment and submitted to me for certification
under the Industrial Employment (Standing Orders) Act, 1946, Any objections which
the workmen may desire to make 1o the draft Standing Orders should be submitted
to me within fifteen days from the receipt of this notice,

Sch. 1]

veneenss FINEA,

(Certifying Officer)
¥ ’

The Secretary, '
B i

Seal
To

Linion.

Ma nE& '
Cecupation
Industrial Establishment,

Rcefmsentatim elected under rule 6

FORM I11
J'mfum*'i al Employment (Standing Orders) Act, 1946, vection 8
Register '

PART 1
: INDUSTRIAL ESTABLISHMENT |

5. Date ofthe Date of Date and Amendment Date of the

Any notice  Result

No. despatch of the filing  nature of made on despatch of  subsequenily
copy of standing appeal decision appeal, the copy of  given or
orders authenti- if any the standing received of
c&te:.l under orders as any
section 5 for setfled on amendment
the first time appeal

PART II
(Should contain the authenticated copy of the Standing Orders)
|
'
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IFORM IV
[See rule TA (1} ]

[To be furnished in respect of cach clause appealed against, separately]

(1) Draft of the Sianding Order under appeal as submitted by the employers.

(2) Objection madefmodification suggested, if any, 10 the Draft Standing Order
under appeal, by the Trade Union/ Representalives of workmei.

(3) Standing Order under appeal, #s certified by the Certifymg Officer.

(4) Grounds of appeal by the employers/ trade union/ workmen’s

representatives.]

NIFORM IVA
{See Standing Order 7 A of Schedule 1)

MNotice of t'liscuniinu:fnm’ re-starting of a shift working to be ]
given by an employer.
Name of amplﬂ;—,rcri

" Datet] the .o USRI - .\ 4 1| B PR ; S

in accordance with Standing Order No..... of the Standing Orders certified
and approved in respeet of myfour industria
to all concerned that it is my/our inlention 1o
specified in the Annexure with effect from.......

discontinue/restart the shilt working

TR LR

|
.i Des'lgnuiinn..l...-.....1..... i
Annexure
(Heré specifly the particulars of change in the shift working proposed to be
effected).] ' ' : s
Copy forwarded to—

(1) The Sceretary of registered Trade Union, if any.

(2) The Assistant Labour Commissioner (Central)/Labour Employment
Offcer (Herc enler office address of the Assistant Labour Commissioner
(Central) Labour Employment Officer i1 the local area concerned).

(3) The Regional Labour Commissioner (Central) Zone.

(4) The Chief Lobour Commissioner {Central), New Delhi.

[
- —— e ———— ——_,—-————'—'

| ins. by GS.R. 732 Qated 12th May, 971
7. Ins by G5.R 910, doned 101h August, 1934

i

| establishment, 1/we hereby give notice

Sch. |
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LoIn by GS.R 30(E), dated 17th Junuary, 1983,
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'IFORM v
(See Standing Order |, Schedule I-B)
Service Card
Mame of Estt./Factory
: Ticket/Token MNo.
. Register Serial No,
2. Name
3. Specimen Signature/Thumb Impression
4.  Father's or Husband's name
5. Sex
6.  Religion
7. Date of Birth
8.9 Place of Birth v
9.  Date of Joi ]
10. Details nFMlcdmal Certificate al the time of joining l
I1.  Educational and other qualifications b
12. Can Read .
13. Can Write :
14. *Can Speak
15. Height
16. Identification Marks
17.  Category of Workman
18. Department | i
|9.  Details of family members
20.  Permancnt Address
1. Local Add
b, Quarter No. ; ) '
‘3. Life Insurance Policy No.
4, Provident Fund Account No.
5. Mominee for Gratuity
‘6. Mominee for Pension, if any
1. Employees’ State Insurance No.
8. Training courses attended (details)
3. (Eligibility for higher jobs)
). Proficiency tests passed
|, Employment Hisih:-ry \
" § ) el




v

|
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Joined  Left (Reason)

[resignation Scale of Pay

Department Token No.

1 2 3 i 3 b
| publi
i i
32. Absence Periods
From To Reason Medical reports regarding suitahility
for continued employment
(i) Sick Leave
¥ (ii) Earned Leave ;
(iif) Any other leave |
13. Maternily Benefit ; ’ Repi
' 34. Workmen’s Compensation A =¥
: Details of accidents : ' 196¢
15. Details of Disciplinary Action foe
16, Promotions ; the f
(i) Details iinpe
(if) Awards 'Drr.l_i_
(iii) 1ssue of Certificate of commendation desy;
I -
31. Date of guperannuation . Mad
38. Any other matter.} ]
=
L ‘
¥ I S
autl
oilf
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THE MADHYA PRADESH INDUSTRIAL EM PLOYMENT

(STANDING ORDERS) ACT, 1961
[No. 26 of 1961]

[Received the ussent of the Prexicent on the 8ih July, 1961 assent Jirsit
published In the Madhya Pradesh Gazerte, on the 28h July, 1961}
As amended subsequently by the following—
I. MLP. Act 51 of 1962;
2. M.P. Act 34 of 1965;
3.M.E Act 18 of 1967; and
4. M.P. Act 25 of 1985.
An Act to provide for rules defining with sufficient precision
in eertain matters the conditions of employment of
employees in undertakings in the
State of Madhya Pradesh,

Be it enacted by the Madhya Pradesh chis‘nhrrc in the Twelfih Year of the

'hvtepublic of India as follows—

. Statement of Objects and Reasons.— The Madhya Pradesh Industrjal
Relations Act, 1960, the Indian Trade Unions (Madhya Pradesh Amendment) Act,
1960, and the Madhvya Pradesh Industrial Workmen {Standing Orders) Act, 1959,
logether form an integrated scheme of laws and orders on industrial relations. As
the first two Acts were enacted a yeapafter the enactment of the third, it has become
imperative to bring the third Act, the Madliva Pradesh Industrial Workinen (Standing
Order) Act, in conformity with the first two Acts by re-enacting it. The Bill is
designed to serve this. purpose.

L. Short title, extent and commencement.~ (1) This Act may be called the

“Madhya Pradesh Industrial Employment {Sta.nifing Orders) Act, 1961, »

(2) It extends to the whole of Madhya Pradesh.

(3) It shall come into force on such date as the State Government may, by

notification, appoint. '

1. Application of the Act.y- (1) This Act shhll apply to- i .

(a) every undertaking wherein the number of employees on any day during
the twelve months preceding or on the day this Act comes into foree or
on any day thereafter was or is '[more than fifty]; and

(b)  such other class or classes of undertaking as the State Government may,
from time to time, by notification, specify in this behalF: ,

*[Provided that it shall not apply to an undertaking carried on by or under the

authority of the Central Government or railway administration or a mine or an

oilfield.] .

(2) Nothing in this Act shall apply to the employees in an undertaking to

whom the Fundamental 1nd Supplementary Rules, Civil Services (Classification,

8 "gubs- by The M.P. Industrial Employment (Standing Qrders) Amendment Act, 2014,
ublished in the M_P. Cazette (Extra-ordinary) dated the 30-12-2014,

Y Added by M.P. 5 of 1962,

(43)
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Control and Appeal) Rules, Civil Services (Temporary Service) Rules, Revised
Leave Rules, Civil Services Regulations or any other rules or regulations that may
be notified in this behall by the State Government in the Official Gazette apply.

'[{3) Nothing in this Act shall apply to an establishment or industrial entity
classified as Micro Industry’ under the Micro, small and Medium Enterprises
Development Act, 2006 (No. 27 of 2006) :

Provided that the State Government may withdraw, partially or fully any
exemiption granted to any Micro Industry or category of Micro Industries, if it is
satisfied that it is so required in the interest of workers.]

RELEVANT NOTES

Indare Development Authovity ¥y Indore Development Authoricy Daily Wages Sub-
Engineers Union, 2000 (2) JL) 190. Chiraya Bhopatkar Vs. State of Madhye Pradesh, 2001
(4) MPHT 238. Mahender L. Jain Vs Indore Development Autherity, 2005 (1) JLI 233.

3. Definitions.~In this Act, unless the context otherwise requires,—

(a) “Certifying Office " mcnx the Commissioner of Labour or such other

> officer not below the rank of an Assistan| Commissioner of Labour as
may be appointed by Government, by notification, to exercise the powers
and perform the functions of o Certifying Officer under this Act;

(b) “stanglard standing orders” means rules framed under section21 relating
to matters set out in the Schedule; _ '

(¢} “standing orders” in respect of any industrial establishment means the
standing orders applicable to such establishment immediately before
the coming into force of this Act and includes standard standing orders
together with all amendments thereto, if any certified under section &

(d) the words and gxpressions used in the Act but not defined herein shall
have the meaning assigned to them in Madhya Pradesh Industrial
Relations Act, 1960 (27 of 1960). * ’

4. Central Act XX of 1946 not to apply.— Mothing in Industrial Employment

(Standing Orders) Act, 1946 { XX of 1946), shall apply toany undertaking to which
4his Act applies: . :

Provided that any proceeding under the said Act pending on the date of the
commencementof this Act may be continued and completed in accordance with the
provisions of the said Act as i this Act had not been passed.

5. Power lo cxempt—W here the State Government is of the opinion that it is
necessary or expedient in the public interest so to do, it may, by notification and
subject to such conditions, if any, as it may specify in the notification,

(a) exemptany undertaking or class of undertakings from the operation of

all or any of the provisions of this Act; and

(b) as often as may be, cancel an

like notification. theundertaking or class of undertakings to the operation

of such provisions.
ers) Amendment Act, 2014,
& 30-12-2014.

I Ins. by The M.P. Industrial Employment (Standing
Published in the M.P. Gazetle { Extra-ordinary) dated ¢
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6. Application of standard standing orders to under-takings.-The State
Government may, by notification, apply standard standing orders to such class of
undertakings and from such date as may be specified therein

(2) Where immediately before the commencement of this Act sia nding orders
are in force in respact of any undertaking, such standing orders shall. until standard
standing orders are applied to such undertaking under sub-section (1) continue in
force as if they were made under this Act.

(3) The standard standing orders made or amendments certified under this
Act shall provide for every maller set out in the Schedule.

7. Submission of amendment.~ (1) The employer or any representative of
employees may submit to the Certifying Officer in the prescribed manner draft
amendment to the standing orders applicable to an undertaking under section 6:

Provided that no such amendment shall, except on an agreement between the
parties, be entertained-

(a) M respect of standard standing orders within one%ear of the date on
which- 3
(i) sur.:ii n:u‘dc:% were made applicable under section 6; or
. (1) anamendment is certified under sub-section (3) of section 8: or

(b} in respect of standing orders within one year of the date on which the

last amendment to such orders'were certified.

(2) The draft amendments submitted under this section shall be accompanied
by a statement giving prescribed particulars of the employees in the undertakin 2

(3) Subject to such conditions as may be prescribed, a group of employers or
representatives of employees in the same industry may submit a joint draft of
amendments under this section.

8. Certification of amendments.— (1) On receipt of the draft under section
7. the Certifying Officel shall forward a copy thereof to the representativé of the
employees or the employer, as the case may be, requiring ohjections, if any, to be
submitted to him in the prescribed manner within fifteen days of the date of receipt
of the copy. b

(2) After giving both'the parties an opportunity of I:re[nﬁ heard, the Certifying
Officer shall decide whether or not the draft amendments or any modifications
thereaf or additions thereto are necessary and shall make an order in writing
accordingly:

Provided that no order to the effect that the draft amendments or any
modifications or additions thereto is necessary shall be made unless the Certifying
Officer is satisfied that such amendments or modifications or additions are fair or
reasonable.

(3) If, under the preceding sub-section, the Certifying Qfficer decides that the
draft amendments be certified, with or without any modifications or additions, he
shall centify the amendment with such moedifications or additions, if any, and shall
within seven days thereafter send certified copies of such amendments to the
employer and to the rfprtsemajiyq of the employees : l‘
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"[Provided that where the Government has made any amendment in the
Standard Standing Orders, the same shall be deemed to be duly incorporated in any.
award, agreement or settlement and in the certified amendments to the standing
orders applicable to an undertaking.]

9. Appeals.— ‘[Any employer, employee or representative of employees)
aggrieved by the order of the Certifying Officer under sub-section (2) of section 8,
may, within thirty days of the date of passing the said order, file an appeal before
the Industrial Court which may confirm, vary or rescind the order:

Provided that in computing the period of thirty days, the time requisite for
obtaining a copy of the order appealed against shall be excluded:

Provided Further that the Industrial Court may, for sufficient reasons admit
any appeal made alter the expiry of such period.

(2) The Industrial Court shall cause a copy of its order under sub-section (1)
to be transmitted to the Certifying Officer who shall proceed to take necessary
nction under Sub-section (3) of section § as if the order was pasfed by him.

(3) The order of the Industrial Court shall be final and binding on the p;:f}es.

10. Date of opération of amendments.— Amendments of stahdipg orders
shall cdme into operation on the cxpiry of thirty days from the date ongwhiich certified
copies thereol are sent under sub-section jjj of section 86r where an appeal is
preferred, on the expiry of seven days front the date on which they are sent by the
Certifying Officer under the said sub-section refd with sub- section (2) of section
9.

11. Posting of standing orders.— The text of the standing orders shall be

prominently posted by the employer in English and Hindi on special boards to be

maintained for the purpose at or near the entrance through which the majority of -

'lht_-: employees enter the undertaking and m all departments thereof where the
employees are employed. . ! '

12. Register of standing orders.— A copy of all standing orders shall be filed
by the Certifying Officer in a register maintained for the purpose, and he shall
furnish a copy thereof to any person applyin g therefor on payment of the prescribed
fee. ’ ' ' I " .

13. Disputes regarding application and interpretation ef standing orders—
IF any question arises as to the application or interpretation of a standing order, an
employer, an employee or a re presentative of employees may refer the question Lo
the Labour Court having jurisdiction and the Court shall, after giving the parties an
opportunity of being heard, decide the question and his decision shall be final and
binding on the parties.

14. Recovery of money due from an employer— Any sum required 1o be
paid under this Act by an employer to an employee but not paid by him shall be
recovered as delayed wages under the provisiens of the Payment of Wages Act,

1936 (1V of 1936).

I. Subs. by The M.P IndustrialEmployment (Standing Orders) Amendment Act, 2014
Published in the M.P. Gazett# (Extra-ordinary) dated the 30-12-2014, , ﬂ
2. Sybs, by M.P. 25 of 1985 for “any person”
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15. Appointment of Inspectors and their powers and duties.— (1) The State
Government may, by notification, appoint such officers of the Labour Departiment
not below the rank of a Deputy Labour Officer, as it may think fit, to be Inspectors
for the purposes of this Act. Such notification shall define the class of undertakings
in respect of which and the areas within which they shall exercise 'Iheir.mspmﬁvc
jurisdictions. .

(2) It shail be the duty of every such Inspector to ensure within the area of his
Jurisdiction the proper implementation of the provisions of this Act and the rules
made thereunder.

(3) An Inspector may, within the area of his jurisdiction make such inquiries
and collect such information from the employers and employees as he may consider
necessary for the purposes of this Act,

16. Certain officers to be public servants.— An Inspector or a Certifying
Officer, appointed under this Act, ghall be deemed to be public servant within the
meaning of section 21 of the Indian Penal Code, 1860 (XLV of 1860),

17. Penalties and procedure.~ (1) If, inany u'idﬁ'rhkil'rg to which the Madhya
Pradesh Industrial Relations Act, 1960 (27 of 1960), does not apply, any employer
modifies his standing orders otherwise than in accordance with the provisions of
this Act, he shall be punished with fine which may extend to five thousand Fupees
and in case of a continuing offence with a further fine which may extend to two
hundred rupees for every day after the first during which the offence continues.

(2) Any employer who does any act in contravention of standing orders shall
be punished with fine which may extend to one hundred rupees and in the case of a
continuing offence with a further fine which may extend to twenty-five rupees for
every day after the first during which the offence continues,

(3) Whoever coftravenes the provisiongof this Act or of any rule made
thereunder, in cases other than those falling under sub- section (2), shall be punished-

(a) with fing which may extend to one hundred rupees and in the event of
such person being previously convicted of an offence under this Act,

' with fine which may extend to two hundred rupees; and

in the case of a continuing offencewith a further fine which may extend
to twenty-five rupees for every day after the first during which the offence
continues.

{4) The F-:mrt convicting an employer under sub-section (1) or sub-section
(2) or s!.lb—smhr:m (3) may direct such employer to pay such compensation as it may
determine to any employer directly and adversely affected by such modification or
contravention, as the case may be.

"(5) An .::frm punishable under this section shall, ona complaint made by
the representative of the employees or the Inspector appointed under this Act, be

iriable by a Labour Court within the local limits of whose jurisdiction it was

compitted. ) \
» E' s 8 § g
l. Subs, by M.P. 34 of 1965.

(b)
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(6) In trying offences under this section, the Labour Court shall exercise the
same powers and follow the same procedure as in respect of offences under the
Madhya Pradesh Industrial Relations Act, 1960 (27 of 1960).

"7-A. Summary disposal of cases.~ (1) A Labour Court taking cogn izance
of an offence under sub-section (2) or (3) of Section |7 shall state upon the summons
to be served on the accused person that he-

{(a) may appear by pleader and not in person; or

(b) may, by a specified date prior to the hearing of the charge, plead guilty

to the charge by registered letter acknowledgment due and remit to the
Labour Court such sum as the Court may, subject to the maximum limit
of fine prescribed for the said offence, :-;pi::.:if}l‘.

(2) Where an accused person pleads guilty and remits the sum in accordance
with the provisions of sub-section (1), no further proceedings in respect of the
offence shall be taken against him.

(3) Nothing contained in this section%hall apply to —
{ﬂ} continuing offence under sub-section (2) and G#EII&E (b) of sub-section

(3) of Section 17;

(b)  the previously convicted person under I:EHHEA: (a) of sub- section (3) of

section 17.]

*[17-B. Notwithdtanding anything contained in any other provisions of this
Act, an officer authorized by the State Government in this behalf by notification
may, subject to any general or special order of the State Government in this behalf,

compound any offence committed for the first time or after expiry of a period of

two years of commitment of previous offence (if any), either before or after institution
of the prosecution, on realization of such amount of composition fee, as he thinks
fit, not exceeding the maximum amount of fine but not less than half of the maximum
amognt of fine for the offence as composition f'-Ei, when the uﬂ':m:: 15 5o
compounded—

(i} before the institution of the prosecution the offender shall not be liable

to prosecution and shall, it in eustody, be set at liberty :

(i) after the inskitution of prosecution, the composition shall ameunt to,

acquittal of the offerider.]

18, Certifying Officer, Labour Court and Industrial Court to have powers
of Civil Courts.— In any proceeding under this Act except in respect of an offence,
Certifying OlTicer, the Labour Courts and the Industrial Courts shall have all the
powers of a Civil Court for the purposes of receiving evidence, administering oaths,
enforcing the attendance of witness and compelling the discovery and production
of documents and shall be deemed to be a Civil Court within the meaning of sections
'[345 and 346 of the Code of Criminal Procedure, 1973 (No. 2 of 1974)].

| Ins. by MP 18 of 1967,
ins. by The M.P. Industrial Employment {Standing Orders) Amendment Act, 2014,

Publizhed in the M.P. Gazette (Extra-ordinary) dated the 30-12-2014.
Subs. t:JllM_P. 35 of 1945, ﬂ
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12, Oral evidence in contradiction of standing orders, ete., not a4 missibile.—
No oral evidence having the effect of adding to or otherwise VarYing or contradictin g
standing orders shall be admitted in any Court,

20. Procedure before Certifying Officer, Labour Court or Industria)
Court,~ Subject to the provisions of sub-section (6) of section 17, section 18 and to
the rules framed under this Act, the Certifying Officer, the Labouyr Court or the
Industrial Court shall in proceedings before him/it, follow such procedure as hefit
may think fit.

21. Powers to make rules.— (1) The State Government may, by notification,
make rules to carry out the purposes of this Act.

(2) In particular and without prejudice to the generality of the forgoing powers,
such rules may—

(a) provide for additional matters to be included in th hedule;

(b) fhame standard standing orders for the purpose of this Act and different

standard standinjg orders may be framed for— .r
(i) diffdrent classes of undertakings, and
** (i} different categories of employees:
(¢} lay down the procedure to be followed by the Certifying Officer, the
Labour Court or the Industrial Court;
(d) specify the fee which may be charged for furnishing copies of standin z
orders filed in the resister under section 12;

(€) provide for any other matter which-is 1o be or may be prescribed.

\ (3) The rules made under this section shall be subject to the condition of
previous publication in the Gazetle., !

: 22. Cnnatrucliunﬂf references.— Any reference in any law for the tim! being
in force to standing orders in relation to an undertaking to which this Agt applies
shall—

() where standard Standing orders have been applied to such undertaking
under section 6 of this Act be construed as a reference to such standard
orders; and

(ii) in any other case be construed as a reference to standing orders, if any,
in force in respect of such undertaking,

23. Repeal and sa ving.— The Madhya Pradesh Industrial Workmen (Standi
Orders) Act, 1959 (No. X1X of 1959), is hereby repealed; : e

Provided that any proceeding under the said Act pending on the date of the
mm'.“?”cfmﬂm of t!usﬂr:l may be continued and completed in accordance with (e
Provisions of the said Act, as if this Act had not been repealed,

f A
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SCHEDULE
[See sections 3 (b) and 6 (3)]
Matters to be provided in standard standing orders i
. Classification of employees, e.g.. whether permancnt, temparary, [
apprentices, probationers, '[“badlis or fixed term employment's d
employee™'] and whether seasonal or otherwise. "
Il.  Tickels, cards, service books, registers and service certilicales.
11l. Recruitment.
IV. Mamner of intimating to employees the period and hours of work, -
holidays, pay days and wage rates. t
V. Shift working. 2
VI. Haolidays, procedure and authority to grant. %
Vil Closing and re-opening of sections of the undertaking and temporary
stoppage of work including laying off and the rights and liabilities of
the employer and employees arising therefrom. ¥ |
VIIL. Liability to seageh and entry mto premises by certain gates.
IX. Attendance and late coming. ’ '
" Leave, conditions, procedure and authority to grant.
1. Termination of employment otherwise than by way of punishment, and
the notice thereof to be given lo the employers and employees. P
X1l Punishment in volving warning, censure, fine and deductions in wages. P
XIIL. Suspension or dismissal for misconduct, and acts or omissions which ;
constitute misconduct. r
. %1V. Means of redress for employees against unfair treatment or wrongful ;
exactions by the employer or his agents or servants. :
Lt XV, Ageof lElil;ﬂJm:rl.l.] :
" ! ' 'E
5
i i ' i ) ' by
n
L
A
M
It
d:
m
. 58
| Amended by Notfia Ne, F-4 (E) 2-2004-A-X VI, Dated 17-3-2005. Published in M.F. ::
Rajpaira (Asadharan) Dated 17-3-2003 at Page 112 th
3 lns, by Notificatfon dated 19-10-1973. M.P. Gaz. 4 (ga), d. 2 11-73, pp. #70-771.
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NOTIFICATIONS
[Netification No. 7788-XV, dated 4-11-1961, published in M P. Gazette, dated
17-11-1961, PL I, at p. 1906].~ In exercise of the powers conferred by sub-section
(3) of section 1 of the Madhya Pradesh Industrial Employment (Standing Orders)
Act, 1961 (No. 26 of 1961), the State Government hereby notify the 25th November,
1961, as the date on which the said Act shall come into force.

[Notification No. 7770-X VI published in M.P. Rajpatra, dated 17-11-617, .
L, p. 1906.] — In exercise of the powers conlerred by sub-section (2) of section 2 of
the Madhya Pradesh Industrial Employment (Standing Orders) Act, 1961 (No. 26
of 1961), the State Government hereby notifies that the said Act shall not apply to
employees in any undertaking to whom the following rules or regulation apply —
(i) Civilians Defence Services (Classification, Control and Appeals) Rules;
(ii) The Indian Railway Establishment Code: and
(iif) any other rules or regulations which have already been notified by the
Central Government under section 13-B of the Industrial Employment
) (Standing Orders) Act, 1946 (XX T 946!

[Notification No. « (e) Iﬂ'—FE-IP'f—.-! (&), dated the 2nd November, 1992,
published in M.P. Rajpatra Part I dated 20-11-92. Page 3039, ] — In exercise of the
powers conferred by section 3(a) of the Madhya Pradesh Industrial Employment

(Standing Orders) Act, 1961 (No. 26 of 1961), and in supersession of the previous

Naotification No. 4 (E)-8-86-XVI-A, dated 215t June, 1986, the State Government
hereby appoint Shri GR. Mahajan, Deputy Labour Commissioner (Head quarter)
Indore as the Certifying Officer for the whole of the State of Madhya Pradesh.

[No.4747-2130-XV1-A, D. 6.8.1980, Published in M.P. Rajpaira, pt.d(ga),
b..i. 9.1980, P.2223].— In exercise of the powers conferred by sub-section (1) of

Section 6 of the M.P. Industrial Employment (Standing Orders) Act, 1961 (No. 26

of1961) and in supersession of all notifications issued in this behalf previously, the
State Government hgreby applies, wjth effect from the date of publication of this .
notification in the Madhya Pradesh Gazette, the Standard Standing Orders to all
undertakings to which the said Act applies. “

[Nutification No. 8087-8553-XV1 published in M.F, Rajpaira, dated 20-132-
63, PL I page 3439.].— In exercise of the powers conferred by section 15 of the
Madhya Pradesh Industrial Employment (Standing Orders) Act, 1961 (No. 26 of
1961), and in supersession of this Department Natification No. 4918-385¢. XvI,
dated the 10th July 1963, the State Government hereby appoints the officers
mentioned in column (1) ofthe Table below 1o be the Inspectors for purposes of the
said section and further directs that the y shall exercise their respective Jurisdiction
in respect of all classes of undertakings to which the standing orders are applicable
tmdder sub-seetion (1) of section 6 of the said Act and wil:h&p the arcas specified in

, the corresponding entrics in column (2) of the said Table.
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TABLE

Difcers Arca

All revenue districts of Madhya Pradesh.

Deputy Labour Commissioner
Assistant Labour Commissioner All revenue districts of Madhya Pradesh.
Labour Officer All revenue districts of Madhya Pradesh.
Deputy Labour Officer All revenue districts of Madhya
Pradesh.
|
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fications |
S THE MADHYA PRADESH INDUSTRIAL
| EMPLOYMENT (STANDING ORDERS) RULES, 1963
Pradesh. . {Published by Labour Department Notification No. 9556.973 7-X¥L, dated
Pradesh. the 261 December: 1962, vide M.P. Gazetie, dated 13t February 1963, (Part IV-G),
Pradesh. page 56] _ -
vdadhya | And as amended subsequently by the following notifications -
S.No.  Notifieation Published in MP Ra jpatra
| No. Dated Pt. Dated Page
I 369-8835-XVI 22.1.1965 4{ga) 28.05.65 ° 520
i 968-9050-X VI 27.02.1971 A{pa) 26.03.71 138
| 3. 5782-9676-XVI 19.10.1973 ga)  02.11.73 770
4, 1004-1034-X V1] 14.02.1975 d(ga)  21.02.75 74
5 5167-3541-X V] 07.08.1981 d(ga) 21 -ﬂﬂ.?] 270
s 6. 757-273-XVI-A 02.03.1987 d(ga)  27.03.87 45
) 7. 932-83-XVI-A §0.3.1087 dza)  273.87 s1 )
8. A(E}NO-91L-XVI4A  10.01.1992 EXT. 23.01.92 A

NOTE : In the footnotes appearing hereinafter, reference 1o amending
Motifications is made by Serial No. as given to them above.

L. Short title—~ These rules may be called the Madhya Pradesh Industrial
Employment (Standing Orders) Rules, 1963,

2. Definitions.— In these rules the context otherwise requires,—
| (1) “Act” means the Madhya Pradesh Industrial Employment (Standing
- Orders) Act, 1961 (No. 26 of 1961);
(i) “Annexurc” means an annexure appended to these rules: .
'(i:'i}l “Form™ means a fdrm appended to these rules: and
(iv) “Section™ means a section of the Act.

3. Procedure for submission of amendment.— (1) An application for
1 submission of amendment under sub-section (1) of section 7 shall be in Form A.

(2) The particulars of the emplayees for the purpose of subsection (2) of
section 7 shall, in addition to those mentioned i Form A, be as follows :

(a) number of employees employed,

(b) number of employees cmployed through contractors);
.' (c) name of the trade union or trade unions, ifany, to which the employees

belong; and
(d) ifthe application is by a I:jlu union, the latest figure of jts membership,

' - (3} A group ut't:mployrd:s or representatives ol employees in the smme industry
tesirous of subunitting a joint drafl of amendiments referred to in sub-gection (3of
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section 7 shall apply in Form A through a person authorised in this behalf by such
group or representatives, as the case may be, and shall in addition to the particulars
mentioned in sub-section (2), fumish the following partic ulars along with the draft:

(a) list of employees or representatives of employees, as the case may be,
constituting the group with names and addresses in full of each

undertaking: and

(b) by a declaration sipned jointly by employers or the representatives of
the employees in the group 1o the cifect that the undertaking constituting
it or that the employees of the undertaking, as the case may be, shall
abide by the conditions laid down in the joint draft of amendment.

4. Certification of amendments.— As soon as may be, on receipt of an
application under rule 3. the Certifying Officer. shall forward a copy thercof to (a)
the employers when the applicant is the reg ssentative of employees, or (b) the
representatives of em ployees when the applicant is the employer of the undertaking
together with a notice i Form B.

5. Methods of sending Standing Orders.— Standing orders certified in
pursuance of sub-section (3) of sectign 8 shall be sent by registered post 10 the
employer and the representative of the employees, as the case may be.

. R:gi:lﬂ of Standing Orders™ The register required tqlhz mainm’mr.d'
under section 12 shall be in Form C and shall be properky bound. The Certifying
Officer shall furnish a copy of standing orders to any person applying therefor on
payment of a fee of rupees five percopy.  °

I16-A. Additional matter included in the Schedule—In
Act after item X1V, the following stem shall be added namely :

“XV-Age of Retirement”].

7. Framing of Standing Ond ers.—[Subject to the provisions of section 6 of

the Act, the Standard Standing Orders for all undertakings to which the Act applies

shall be those set out in the Anncure], .
FORM A
[See rule 3]
lication for amendment of Standing Orders
ermesrsenie GAY OF oiiiiossasserssraanssssssssrersioses

the Schedule tothe

App
Dated the ...ococmmsmmarmmmessas
To
The Certifying Officer,
e Place).

| S

Sir,
1. 1 hereby apply for the amendment of the standing orders applicable in the

following undertakingsk ...

2. Address to which reply has 10 be SENl ....ccmraimmmammnsess
3. (a) The reference of the standing orders to which amendment is sought-

\ | Inserted by 3 [2-11-1973] |

7. Substituted by No. 2 [26-3-71] :
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(b) Number of standing order to which amendment is sought

4. (Mot applicable when the application is on behalf of employees) Lam entitled
to make this application being an employer of the undertaking concerned.

OR

| am entitled to make this application on behalf of the group of
employers/' representative of employees vide note of authority attached.

Please fill the blank.

5. As an Officer or a representative/approved/regisiered trade union of the
employees concerned | am entitled to make thisapplication under rule 3, [Sirike off
what is not applicable.]

6. Five copies of the draft amendment typewritten on one side of the paper
only indicating amendments are enclosed. The justification for the proposed
amendments is mentioned against each.

7. The particulars required by sub-rules (2) and (3) of rule 3 are caclosed.

¥ Signature ...
Stefon ﬂt'.s:ignm‘ifn Say
1 MName u{the undmakmg in case of

- an employer and name of the trade
union in the case of employees.
L]

FORM B

[See rule 4]
In the matter of certification of amendments to the standing orders for (name
and address of the undertaking) .................
To
The Employer (Mame and address)
: OR {

The prescribed representatives of employees (state whether representative
union, approved union, registered trade union, Labour Officer) ............
Atcopy of the draft amendments to jhe standing orders of....... submitled by
7 ey - is enclosed. Please take riotice that objections, if any, which you may desire
to make to the draft amendments should be submitted to the undersigned within
fifteen days from the receipt of the copy of draft amendments along with this notice
by you.
A copy of the standing orders to which amendments are proposed is also
enclosed.
B ;| S ——
Certifving Officer
Meadhva Pradesh.

i

Iy Strike nf’ﬂm portion which is not applicable. \ \
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FORM C
[See rule 6]
REGISTER
Part I- Undertaking
s. Date of the despateh of Date of Date and .
MNo. the copy of standing orders filing appeal nature of
authenticated under section if any decision
8 for the first time
(1) ' (2) (3) (4)
Amendment date of the despatch any nolice sub- Result i
made gn of the copy of sequently given :
qn ap 1, standing orders as or received of
ifany settled on appeal any anfendment.
(3) (6) (7} (8)
Part 11
(Should contain the authenticated copy of the standing orders)
ANNEXURE
\ Standard Standing Orders for all the
Undertakines in the State §

1. Definitions.— In these rules, unless the context otherwise requires,—
(a) “Manager” means, ifthe undertaking is a factory, a person nominated as
¢ managerunderthe Factories Act, 1948, or a person whom an undertaking
shall nominate as Manager fof the purpose of these standing ordérs and
includes a person authorised by him.

(b) “Season™ means the period or periods of each year during which the

principal operations of a seasonal undertaking is carried on.

2. Classification of Employces.— Employees shall be classified as—(i)

permanent, (i) permanent seasonal, (iii) probationers, (1v) Badlies, (v)apprentices,

(wi) temporary, '[and (vii) fixed term em ployment's employee |
(i) A ‘permanent’ employee is one who has completed six months’
stisfactory service in a clear vacance in one or more posts whether as a
probationer of atherwise, or a person whose name has been entered in

the muster roll and who is given a ticket of permanent employee;

—

o, F-4 (E) 2-2004-A-X V1, Dated 17-3-2005, Publishyged in M.P.
17-3-2005 at Page 172, y

[
. mnmn:f-éd by Matln
Rajpatra (Asadharan) Dated
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"I(ii) A *permanent seasonal employee’ is an who has completed service fora

(111)
(iv)

(v)

(vi)

period equal to 2/3 of the duration or a season or three months whichever
is less in a clear vacancy and shall be deemed to be a permanent employee
for the purposes of these orders);

A ‘probationer’ means an employee who is provisionally employed to

fill a clear vacancy, and who has not completed six months’ satisfactory

service in the aggregate;

A badli” employee means an employee who i employed on the post of
2 permanent employee, or a probationer or a permanent seasonal

employee who is temporarily absent:

An ‘apprentice’ means a learner; provided that no emplovee shall be

classified as an apprentice if he has had training for an ageregate period

ol one year; provided further that a longer period of apprenticesh ip shall

be required if prescribed by a law or an award, or by agreement with the

representalive of employees;

‘temporary employee' megns an employee who has been employed for

-work which is essenfially of a temporary character, or who is teniporartly

employed as an additional employee in connection with the tem porary
increase in the work of a permanent nature; provided that in case such
employee is required to work continuousfy for more than six months he
shall be deemed 1o be a permanent employee, within the meaning of
clause (i) above. '

[“{vii) “Fixed termem ployment’s employee™ means nn employee who has been

engaged on the basis of contract of employment for o fixed period.
However, his working hours, wages, allowances and olher benefits shall
not be less than that of a permanent employee. He shall also be ¢li gible
for all statutory bedefits available to a permanenttemployee
proportionately according to the period 6Fservice rendered by him even
though his period ofemployment does not extend to the qualifying period
of employment required ip the statute.”] 2

b 3. Ticket ete.™ (1) The manager shall cause t6 be entercd the Rarme of all

‘employees in the muster roll indicating the classification.

(2) The manager shall arrange to provide every employee except those

- i)
(iD)
(iii)

belonging to the clerical, supervisory or technical personnel with a ticket bearing,—

the name of the department in which he is work g
date of entry of his service;
his number; and

"[(iii-a) the record of daily attendance];

(iv)

such other particulars as the manager may think fil,

I
pr
L.

Substituted by Mo, | [28-5-1955].
Acdlded by Notfit. No, F-4 (E) E-EDD-‘l-r‘.-}?.’L Dated 17-3-2005,
Inserted by No, 2 {26-3-71], »
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he employee shall deliver up his ticket before
starting work for the day provided that ticket shall be returned to the employee
before the close of the shift. If so required by a person authorised by the manager
the employee shall show it or produce it for entries being made therein.

For technical, supervisory personnel and clerks a service book may be provided

instead of a ticket,

"[(3) (i) Every badli employee shall be provided with a ‘badli card’; on which

shall be entered, the days on which he has worked in the undertaking and which
chall be surrendered if e obtains permanent employment. .

(ii) Ewvery temporary em ployee shall be provided with a “temporary card’
on which shall be entered the days on which he has worked in the
undertaking and which he shall surrender on his discharge or being taken
on the badli or permanent register.

(iii} Every casual worker shall be provided with a *Casual Card” on which
shall be enfered the days on which he has worked in the undegtaking.

{iv) Ewveryapprentice chall be provided with an ‘Apprentice Card’ on which
shall be entercd Ih::fa}rs of which he has worked in the undertaking and
which shall be su ndered if he obtains permanent employment.

(v) The cards referred to in this sub-clause shall also bear the information
specified in sub-clause (2) above. ] :

4. Recruitment.— The manager may after consulting the Employment
Exchange lay down the procedure for recruitment of employees and notify iton the
notice board on which standing orders are exhibited.

4-A. Letter of appointment.— Every employee shall be given a letter of
appointment, in wh ich among other things, his name, age, qualification, designation,
classification, pay-scale, allowance, nature of job, name of departiment ete., shall

be indicated.]

5, Manner of intimating m'rmplnym pe
pay days and wage rates.—(a) Notices showing the periods and hours of work for
every class and group of employees for each shift in the undertaking shall be
displayed on noticg board maintaingd for the purpose in the department concerned,
at the time keeper’s office and at or near the main entrance of the undertaking.

(b) Motices specifying the dates on which wages are to be paid, shall be
displayed on the notice boards at the time-keeper’s office and at or near the main

antrance of the undertaking.
(c) Motices specifymg the wage rates showing separately the allowances, if

any, payable 1o each class of lime-rated employees and the basis of calculation of
wage rates in respect of picce- rated employees shall be displayed at conspicuous

places inside the departments in which the employees concerned are actually
working. '

(d) One day ir each week shall be notified in the manner provided in clause
{a) as the day for the payment of wages due to any employee but not paid on the

usual pay day on account of their heini unclaimed.

If so required by the manager t

k. Ina.'l.'nyHu.’EE_EE--}-?l11. 1
3. |ns. by Mo. 7 127.3.1987]
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(e) The unclaimed wages due to an employee shall be paid by the manager an

- the days notified under this standing order and following the date on which a

substantiated claim is presented by (he employee or on his behalf by his legal
repregentative within three years from the date on which the wages become due to
the employee.

() In the case of bidi manufacturing undertaking the manager shall also display
notice of the hours when leaves and tobacco shall be distributed and manufactured
bidis shall be received by him, and the manager shall maintain a record showing for
each worker the quantity of leaves and tobacco given to him, the bidis of different
kinds manufactured and delivered to the manager by him and the number of bidis
rejected as of bad quality.

6. Shift Working.— (a) Shift working shall be regulated in accordance with
the Factories Act, 1948 (No. 68 of 1948), wherever applicable and subject as
aforesaid in accordance with any agreements, settlements or awards,

(b) Subject as aforesaid more than one shift may be worked in the whole
undertaking orfin one or more sections or departments.

(c) Whenever an additional shift started or whenevel working hours of the
shift are changed, notice of seven days shall be given.

(d} Whenever a shift i discontinued notice of one month shall be givep,
provided that wherever any permanent employee is likely to be discharged. notice
of three months shall be given before discontinuing that shift.

(e) Change over of any employee or employees from one shift or another
shall be regulated by agreement, settlement or award and in their absence by custom
or usage. The manager may, in the discretion, transfer an employee from one shifi
to another if such transfer is in the interest of the undertaking.

(f) Retrenchment of employees as a result of discontinuance of a shift or
shifts shall Be regulated in accordance with the provisions of thd Industrial Disputes
Act, 1947, provided that in case of retrenchment of permanent employee notice of
three months as provided in standing orders 6 (d) shall be given before retrenchment.

(g) If an undertaking proposes to employ additional employees whether on,
restarting a shift or otherwise the manager shall give the shift first opportunity of
employment to retrenched employees. IF an additional shift is started not less than
one week’s notice shall be put up on the notice board and shall be published in a
Hindi newspaper with wide local circulation.

7. Attendance and late coming.— (a) All employees shall be at work in the
undertaking at the times fixed and notified. Employees attending late may be shut
out and treated as absent provided that no emplayes who attends within 5 minutes
of the starting time shall be shut out. Employee coming late shall not be treated as
absent without leave but may be given whatever leave may be due to them,

(b) An employee who is found absent from his proper place of work durin I
working hours, without permission or without any sufficient reason, shall be liable
to be treated as absent for the period of his absence, and his wages for 1‘J|¢; period of
absence 511:-:” be liflble to be deducted subject to the pmvisicirls of settion 9 of the
Payment of Wages Act.
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8. Condition and procedure in applying for, and authority which may

* grant leave and holidays— (a) Holidays and leave with or without pay or leave of

any other kind shall be regulated by the provisions of the law applicable to the
undertaking and subject to the minimum preseribed under it by custom, usage,
agreement, seftlement or award.

(b) An employee who desires 10 obtain leave of absence shall apply to the
manager or the officer authorised by him. It shall be the duty of the manager or the
officer ta pass orders thereon on two days in a week fixed for the purpose, provided
that, if the leave asked for is of an urgent nature; i.e. conmmences on the date of the
application or within three days thereof, orders for the grant or refusal of leave
shall be communicated without delay.

(c) The grant of leave or in case 1 is refused such refusal with reasons therefor
shall be recorded on the employee's ticket or service book. '

{d) 1f an employee after proceeding on leave desires an extension of the leave
prahted, he shall make an application in writing for the same to the manager or the
officer authorised by him. A written reply either of the grant or refusal of such
extension shall be sent to the employee at the address given by him in tlte application
for extension. '

() An employee remaining absent beyond the period of leave originally granted
or subsequently extended shall e liable to lose his lien on his post and shall be
deemned to have left the service from the date of his unauthorised absence unless he
returns within ten days of the expiry of the sa nctioned leave and/or explains to the
eatisfaction of the manager or the officer authorised by him, his inability to resume
immediately on the expiry of his leave. An employee who so looses his lien but
reports for duty within 30 days of the expiry of his leave shall be kept as a badli if
he so desires and his name shall be entered in the badli register.

'8-A. Holidays.— The employees shall be entitled to three days national
holidays, namely. Republic Day, Independence Day, and Gmdhﬁaynnti and five
days festival holiday with full wages every year. The festival holidays shall be
determined by the employer in consultation with the representatives of employees
pnd a notice indicating the days fixed shall be pastfd on the Notice, Board:

Provided that only those employees who will actually work either on the
preceding day, or as the case may be, on the succeeding day of such holiday shall be
entitled to avail of such holiday: '

[ Provided further that nothing in this order shall adversely affect the operation

of the term of any contract, agreement, settlement or award which is more bene ficial

to employees on this subject. ] .
3(8-B. (1) If an employee is required to work on any National holiday or

festival holiday with wages on account of continuous process, essential services or
under prevailing practices, then he shall be paid for the work done on each National

1. Ins. by Mo. 4 [21.2.75].
2. Second proviso inseried by No 4, Subs, by No. § [21.8.1981].

3. Ins. by jo. 5 21.£ 1981, H .
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holiday or festival holiday with wages, wages for holiday, wages for work dm{;;ﬁa
additional wages for one day. ‘ '

(2) In respect of employees getting wages on the basis of Calendar month, il
the National holiday or festival holiday is substituted in accordance with the

provisions of Section 52 of the Factories Act, 1948 (No. 63 of 1948) or such a paid
holiday occurs on.a weekly iest day of the employee then such an employec shall
be paid additional wages lor such n holiday-at his ordinary rates of wages.

- 8-C.'Casual leave.— Subject to the provisions of the terms of any contract,
agreement, scitlement or dward, which are more beneficial to the employees on the
subject— _ SR 4 : :

(1} thé pérmancni employees shall be ullowed seven days casual leave with
£ :iﬂ]g{:s in a calendar year, arid
(2} . ‘the temporiry and badli employeges, who have put in 240 days work in
. -the previous yedg shall be allowed s¢éven days casual leave with wages
. inacalendaryear. - "~ . T, -
" Explanation— The computation of 240 days shall be made in accordance with

~ Section 79 of the Factories Act, 1948,

(3 Ordinarily casual leave will nof be admissible for more than two days at
a lime. - : : )
' [4'] Except when it may not be possible to obtain previous permission, casual
leave shall be availed of with the permission of the Manager. Where it is
. not possible to obtain previous permission, the employee shall intimate
in writing the absence and its period at his earliest to the Manager. |
9. Requirement te enter premises by certiain gates and liability to search.—
(a) No employee shall enter or leave the:premises of the undertaking and. the
department except by the gates appointed for the purpose, e
(b) All the employee including ferhale employees shall surrender articles or
things in their possession, for examination by the watch and ward staff of the

-undertaking or any other person appointed for the purpose and shall also be liable

td be detained and searched by the watch apd ward staff or the person so appointed
for the purpose in the ¢ of two witnesses provided that the female employee
shall be searched by female searcher, and in presence of female witnesses. .

10. Closures, temporary stoppages and lay-off, etc.— (a) In the event of the
break-down of machinery, stoppage of power supply, fire, epidemic, civil commotion,
catastrophe, or any other cause beyond the control of the employer, he may, at any
lime, without notice, stop wholly or partially for a reasonable period the whole of
partof the undertaking, any department or any machine directly or indirectly affected
by the catastrophe or the cause. i

(b) In any event of stoppage under clause (a) during working hours the
employees affected shall, as scon as practicable, be informed by puttin g up notice
on the notice I:rulnr:l in the deps rtiment concerned and at the time-keeper’s office as
to when work will be resumed ind whether they are to stay or leave the premises of
the undertaking. The period of detenfion in the undertaking shall not ordinarily
exceed two hours after the commencement of stoppage, and the employees so
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detained shall be entitled to receive wages (including all allowances), in the
proportion of a quarter day for every two hours or less. Provided that the wages that
he receives plus the detention wage shall not exceed his normal day’s wages. In the
case of piece-rate employees, the average daily earnings in the previous wage period
shall be taken to be the daily wage.

{c) Whenever practicable a reasonable notice shall be given of the resumption
of the normal work. . .

(d) Employees may be laid off by the undertaking on account of shortage of.
coal, power or water, or raw materials or materials or accumulation of stocks,
temporary curtailment of production or similar reasons by exhibiting as far as
possible, one week's notice for the information of the employees con cerned.

(e) The employer may close down any department or section of a department
or the whole undertaking after giving two month's notice to the employees and in
case of seasonal employees |5 day’s notice. Before reopening the department, section
or the undertaking, as the guse may be, at least seven days® notice shall be givgn to
the employees.

(N On the re-opening ofthe de nrl.m!nt, section of a depariment or the whole
of the undertaking, as the case may be, the n]anag& shall give reasonable natice o
the retrenched employees who offer themselves for re-employment and those
retrenghed employees who offer themselves for re-emplgyment within a fortnight
shall be given preference over other persons according to the length of service.

M[(g) Copies of the notice under this Standing Order shall be immediately sent
1o the Government Labour Officer of the area concerned by the employer].

11. Termination of employment and the notice thereofl to be given by

* employer and employee.- {a) When the employment of a permanent employee i3

to be terminated, he shall be given one month’s notice or shall be paid wages for
one month in lieu of notice. No employee other than a permanent employee shall be
entitled to any such notice or wages i lieu thereof for termination of his service.
(b) The reason for the termination of service shall be recorded in writing and
<hall be communicated to the employee unless such communication may in the
‘spinion of the manager irectly or indirectly lay the company or the manager or the
person signing the col munication opeh to civil or criminal proceedings at the

instance of the employee.
(c) Any permanent employee desirous of leaving the employment shall give

one month’s notice to his departmental officer stating the reason for which he is -

leaving but if he so requires he may be relieved earlier than the date on which the
iod of notice expires.

(d) No notice shall be necessary for the discontinuance of the employment of
a permanent scasonal employee on the expiry of the season, but he shall have a lien
on his post at the commencement of the next season.

*[“(e) subject to the provisions of the industrial Disputes Act, 1947 (14 of
1947, no temporary emplayee, whether monthly rated or Weckly rated or piece
rated, and no probationer or had i or fixed term employment’s employee, asa resull

"
1. Added by Mo. | [28-5-651, : !
> Added by Notfin. No. F-4 (E)2:2004-A-XV1, Dated 17-3-2005.
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of non-renewal of contract of employment or on its expiry, shall be entitled to any
notice or pay in lieu thereof, if his Services are terminated, but the Services of a
temporary cmployee shall not be terminated as a punishment unless he has been
given an opportunity of explaining the charges of misconduct alleged against him."]
RELEVANT NOTES
Mahesh Pal Sing Ve, Swperintending Enghneer Lower Chambal Cirele, 2001 (4) MPHT
214,
I2. Disciplinary action for misconduct.—~ (1) The following acts or omissions
on the part of an employee shall amount to a major misconduct:
(a) conviction by a court of law for an offence involving moral turpitude;
(b)  theft, fraud or dishonesty in connection with the business or property of
: the undertaking;
(e) taking or giving bribé or any illegal gratification:
(d) wilful disobedience of any lawful or reasonable order of a superior
(] involving safety of any person or propertyfor other matter having an
adverse effect upon the work or wages of other em plﬂyces;ﬁ
gambling within the premises of the undertaking;
() drinkenness, riotous or disorderly behaviour, during working hours at
the undertaking or conduct endangering the lifc or sa fety of any person,
intimidation, physical duress, or any act subversive of disci pline;
collections of any moneys within the premises of the undertaking for
purposes and by persons not authorised by law or if no such authorily is
required by law without the sanction of the manager;
engaging in trade, or business within the premises of the undertaking
including collection of pay-tickets given to the emplayees or the sale or
canvassing of tickets, coupons or other tokens of any commodily or
arlinli. without the previous sanction uf the manager.
(i) canvassing for trade union membership and collection of union's dues
within the premises except as permissible under law:
() holding meetings inside the premises of the undertaking without the
- previous permission of the manager or exeept as permitted' by law;
commencing, going or joining the strike in contravention of the
provisions of any law for the time being in forece;
(1) inciting, instigating others to take part or otherwise acting in furtherance

of a strike in contravention of the provisions of any law for the time
being in force;

(g)

(h)

(m) wilful slowing down in performance of work, or abatement or instigation
thereof: '

(n) wilful ::I?mage lo work in process or to any other property of the
undertaking;

(o) disclosing to any unauthorised person any information in regard to the
processes ﬂ_l‘lhu undertaking which may come into his possession in the
course of his Work;

: r '
(p) unabthorised absence from duty for more than ten consecutjve days:
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"[{p-1) Obtaining financial assistance from the Employees State Insurance

(q)
[(r)

Corporation on the basis of tax on forged documents.]

a minor misconduct of which a workman is found habitually guilty, i. e.,

for not less than three occasions within a space of one year or less.

Sexunl harassment including such unwelcome sexually determined

behaviour (whether directly or by implication) as =

(a) Physical contact and advances;

(b) Demand or requesl for sexual favours;

(c) Sexually coloured remarks;

(dy Showing pornography; and

(e} Any other unwelcome physical, verbal or non-verbal conduct of
sexunl nature. ]

(2) Any of the following acts or omissions shall amount toa minor misconduct:

¥ (a)
(b)

(c)
(d)
(e)
()
()
(h)

late attendance; '
ahr.:nc; from duty without leave or without sufficient cause, which is
ot major misconduct; ¥

Cefisal th work on a job of a similar nature withBut giving adequate
reasons for the same; '

sleeping during working hour;

failure to observe safety instructions, or unauthorised removal in
reference to machinery, guard, fencing or other safety device installed
in the premises of the establishment;

any act or omission for which deductions from the wages of an employed
person ange authorised by or under the Fayment of Wages Act;

entering or leaving the premises of the undertaking except by the gate o
gales appointed for the purpose; g

committing a npisance in the premises of the undertaking, indiscipline,
hreach of any standings order or instructions for the maintenance and
running of any departiment and maintaining its cleanliness.

(3 {ﬁ] The punishment for a minor misconduct may be— (if censure, or (ii)

fine.

(b) The punishment for a major misconduct may be-

Jr I

(i) censure, of -
(ii) fine, of ‘
(iii) suspension fora period not exceeding four days on any one occasion,

or
(iv) withholding of increment for ¢ period of one year, or

(v) demotion, of
(vi) dismissal.

Ins. by MNo. 7 ['!ﬂﬂ-l*}ﬁ?l i‘ .

.
2 Ins. by No, 9[19.12.2002]
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In awarding the punishment the manager shall take into account the
gravity of the misconduct, the previous record of the employee, if any.
and other extenuating or aggravating circumstances.

{4) No punishment shall be imposed on an employee unless proved guilty of
misconduct in an enquiry conducted in the following manner:

(a)

(b)

(c)
(d)

(e}

N

(2)

(h)

(i)

'signnlu re of the manager or other officer authori

The manage or other officer authorised by him in this behalf shall give
to the employee a charge sheet clearly setting forth the mis-conduct
charged and the circumstances appearing against him and requiring his
explanation;

The employee shall be given for submitting his explanation a period of
at least 24 hours if he is charged with a minor misconduct and at least 72
hours if he is charged with major misconduct;

An employee shall be allowed to defend by himsell or the representative
of employees. if he so desires;

Except in cases wilere he admits the charge levelled against him the
employec shall be permitted to prodpee witness in his defence and cross-
examine any witness on whgse evidence the charge rests;

The siubstanc® of the evidence shall be recorded and read overp®

An order of punishment shall be in writing and shall be issved over the
under standing order
(1) (a). A copy of the order passed awarding the punishment shall be
given to the employee;

In case of an employee other than the one belonging to the elerical,
technical or supervisory stall the manager can suspend him pending
enquiry into an alleged major misconduct for a period not exceeding
four days;

The manager may suspend a clefical, technical or supervisory employee
for a period of three months pending enquiry into major misconduct
alleged against him and shall pay suspension allowance to such employee
at the rate of hall of the average wage;

The order of suspension shall be in writing and may take efféct
immediately on communication thereof to the employee. If no action is
ta hﬂl‘l within a periad of six months then the amount of wages for the.
period of suspension shall be payable in full,

(3) If on enquiry, the order is confirmed or the period of suspension reduced
the employee shall be deemed to be absent from duty for the peried of suspension
and _:hnll not be entitled to any wage for such peried. If, however, the order is
rescinded the employee shall be deemed to be on duty during the full period of
suspension and shall be entitled to the same wages as he would have reccived iFhe
had not been suspended:

. medc-cl that if the enquiry is not completed within four days from the date
of submission of explanation, the employee shall be entitled 1o full wages until the

feompletion of the enquiry

from the date of submidion of his explanation.
L
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'[(6) An employer shall not be competent to initiate proceedings against an
employee—

(a) for major misconduct after ane year of its commission, and

(b) foraminor miscondnct afler six months of its commission. ]

13. Means of redress for employee against unfair treatment or wrongful
exaction by the employer, agent or servant.- (1) {a) An aggricved employee may

. first present his grievance 1o his immediate superior in person who thereon shall

yive a reply within 48 hours of the presentation of the complaint;

(b) I the employee is not satisfied with the reply of his immediate superior he
or the authorised representative on his behall may furward the complaint to the
manager or any officer appointed by him for this purpose;

(¢) The manager or such officer shall personally investigate the complamnt at
such time and place as he may fix and the complainant employee or the authorised
representative shall have a right to be present at such i nvestigations:

Provided that the decisiof of the Investigation O fficer and the action, if any.
taken by him shall be communicated to ihe complainant ordinarily within a week o
the presentation of the complaint.

(2) Grievances of employces relatin g lo—,

(a) assault or abuse by any person holding a supervisory position of

(b) ‘refusal of an application for urgent leave; i

(¢) unfair labour practices, such as,-(i) imerference with the rights of

employees to cenroll orcontinue as an union member; (i) discrimination,
restrin of coercion against any employee or restraint of recognised
activilies ol irade union; and (iii) victimization of an employee or abuse
of authority in any form;

shall be enquired into immediately by the manager and he shall take appropriate
disciplinary actionfagainst such officers of the undertaking who are foupd responsible

for that. The complainant will be supplied With a copy of the order or action taken
by the manager in this behalF.

14, An employee against whom any order is passed by the manager may if so
desires submit his representgtion to the Mana zing Agents or the Managing Director
or the Proprietor of any person who has the ultimate control over the managentent
of the undertaking who shall communicale his decision to the employee within a
period of 15 days.

[14-A. Retirement.~ (1) 3[An employee shall retire from the service of the
employer on the date he attains the age of 60 years] but he shall not be retained n
cervice after the age of 60 years :

Provided that nothing in this clause shall adversely affect the ﬂpﬁfﬂﬁ_ﬂ" of the
terms of any contract, agrecment, settlement, of award on this subject, '[if the age

of retirement is not less than 60 years)

Added by No. T (27.5. 1987).
Subs, by Mo, 5 [21.8.1981]

H'mg Orders) Amendment Act, 2014,

Published in the M.P. Gazelle (Extra-ordinary) € 1ed the 28-06-2014.
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Provided Turther that before retiring an employee from the service in
‘accordance with the provisions contained in this clause, the employer shall give to
the said employee at least one month's intimation in writing of such retiren!um.
However, failure to give such intimation will not entitle the employee to confinue
in service after attaining the age of retirement. On the employer’s failure to give
such intimation, he shall be liable to pay to the employee concerned one month’s
WagEs,

'[Provided further that this amendment shall not apply to the employees of
Corporations, Boards and Undertakings of the State Government. |

(1-a) Notwithstanding anything contained in sub-clause (1) the age of
retirement for working journalists as defined in Section 2(f) of the Working
Journalists and other Newspaper Employees (Conditions of Service) and
Miscellaneous Provisions Act, 1955 (No. 45 of 1955) shall be 60 years.] :

) For the purpose of clause (1) the age shall bgreckoned by any of the
following methods in order of priorily—

(i) thegate offbirth as ziven by the employee at the time of his enfployment
a and pted by the Manager: . '

(ii) The date of birth as given in the Higher Secondary School Certificate or

cquivalent examination Certificate;

(iii) The certificate issued by the Local Authority of the place where the
employee was bom, on the basis of the records maintained by such
authority or certified copy of the entry in the Birth and Death Register
in which date of birth is mentiocned;

(iv) The date of birth as declare by the employee in his declaration card for
purpose of membership of the Employees Provident Fund.

. [S}Hnlwith.*anding anything contained in the foregoing clause, ¥ any dispute
arises regarding the date of birth intimated at the time of employment or declared in
the declaration card for the purpose of membership of the Employees Provident
Fung, as the case may be, then the date of birth shall bg determined o the basis of
School Leaving Certificate and in its absence, the date of birth determined by a
Registered Medical Practitioner, not below the rank of Civil Surgeon, shall be
considered as final, but any such dispute shall not be entertained within the period
of six months before the date of retirement.

15. An employee who leaves service or retires or is discharged shall without
avoidable delay but not later than thirty days alter he leaves service or retires or as
the case may be is discharged, shall be given by the employer a service Certificate
indicating such information and particulars as may be notified. |

I. Subs. by The M.P. Industrial Employment {Standing Orders) Amendment Act, 2014,
Published in the M.P.oiiazette (Extra-ordinary) dated the 28-06-2014,

2. Ins. by Mo. 8 [23.1.1992] '
) b
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*SERVICE CERTIFICATE
(See Rule 15)
. Nameand address of the InSUIHION ..o isinssreens
2. Name and address of the employeefworker ...........ccoccoerennmsssnnnns

[ Ty,

Malure of WOrk/deSIBNANION ...oiceiccusmseemmisrmissmsmmaneimrsmimmssasssanssisssiesins

3.
4. Duration of employment fromdate.........ccvvcimrnrenit B0 o crnsscssciasmsinsins
3. Wagesnte .............. RUpees .....vcverneeen .. per month
6.  Reasons for discharge Retirement/Discharge/Resignation/ Other .........
Signature of employer

16. Liabilify of the Manager— The Manager of the undertaking or in case if
there is no manager, the Managing Agents, the Managing Director or the Proprietor
or any person who has the ultimale control over the management of the undertaking
ﬁll bd held responsible for the proper and faithful obsefvance of these standing

£rs. 5 i
e IT. {E}Hniicﬂ to !n.'. exhibited or given under these standing orders shall be in
a Janguage understood by majority of employees. ,a ;

(b} Any notice, order, charge-sheet, communication or intimation which is
meant for individual cmployee and is'given in writing under these standing orders
shall be in a language understood by majority of employees. _

. 18. Copies of these standing orders shall be posted in the timekeeper’s office
and in all departments of the undertaking and shall be kept in legible condition.

! a

*  Prescribed by No. 6 [27.3.1987] in Hindi only.

1__1
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. Apprentices Act, 1961 With - Rules ... iiriiinmaimateitinmiime e 125/-
2. Beedi & ngﬁr Workers (Conditions of Empi-nyml:nl} Act, 1966

With Rules .. sk wees | OO/-
3. Building & Dlhﬂr 'Cﬂnslr::c[l-un Wcrrkl:rs {R:Eulﬂtmn ﬂl'

Emplovment & Condition of Service) Act, 1996 With Bules (E) .. 4/-
4. Building & Other Construction Workers (Regulation of

Employment & Condition of Service) Act, 1996 With Rules (H) ............400/-
5. Child Labour (Prohibition & Regulation) Act, 1986 With Rules ... 35/-
.. Contract Labour (Regulation & Abolition) Act, 1970 With Rules (E) -.... |00/~
7. Contract Labour (Regulation & Abolition) Act, 1970 With Rules (H) --- 100/~
8. Contract Labour (Regul. & Abolition) Act, 1970 With Rules (Diglot) ....200/-
9. _Dock Wogkers (Regulation of Employment) Act, 1948 With Jlules ........... 5(/-
10. Employees Provident Funds & Miscellaneous Provisions Act, 1952.......350/-
11. Employees State Insurante Act, 1948 With Rules ..visevreeeonsnncinesnansan 4 08/
12, Equal Remuneratibn Act, 1976 With RUles .. ovevovcv o B 35/
13. Factorics Act, 1948 With M.P. Rules oo 5000+
14. Industrial Disputes Act, 1947 With Rulas i 2504-
15. Industrial Employment (Standing Orders) Act, 1946 With Rules ..o 754
16, Industrial Development Bank of India Act, 1964 oo 30/
17. Industrial (Development & Regulation) Act, 1951 .. srverbmnssneneas 35/
18. Inter State Migrant Workmen {Regulation of L|'|1|}|::|-}'ml:m &

Conditions of Service) Act, 1979 With Rules -- et ||
19. Matemity Benefit Act, 1961 With Rules - Freasnssnssie oo i 3/
20. Madhya Pradesh Asahgathit Karmkar Kaiyan a"u:llllm}mm zum e 125/
21. Madhya Pradesh Industrial Relations Act, 1960 With Rules .. ceene | 25/
22, Madhya Pradesh Sharm Kalyan Nidhi Adhiniyam, 1982 With Rules e S0-
23. Madhya Pradesh Shops& Establishmenl .ﬁct I955 With Bui&s ---TﬁaL
24, Minimum Wages Act, 1948 With Rules... S R | . B
23. Motor Transport Workers Act, 1961 With Rules - w25/-
26. Payment of Bohus Act, 1965 With F.ulcs", w60/
27. Payment of Gratuity Act, 1972 With Rules - e L7 8
28. Payment of Wages Act, 1936 With Rules - - ssrassesssiiss T3/
29, Sales Promotion Emplt:-:.re.es {Fcnd:tmns nf Si:r‘n'lﬂﬂ:i A:t, Ig?ﬁ

With Rules .. 5 25/-
J0. Trade Union ﬁu:[ ]'?2-5 WI”I Rule;s e —— ~500-
31. Working Journalists & Other News Pupcr FmpFn}r:ts {E‘nndnmns

ul Service) & Miscellaneous Provisions Act, 1955 With Rules +..ooccvnec.e. a0/
32. Employees Compensation Act, 1923 With Rules «oooveeeceeoonnoor, 150/- ]
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RESPOMDIMT -
Indore Development Autheeity B Grs.

DATE OF JUDGACNT: 2371171688

BENCH:
., Santoah Hegie B 5.8, Sinha

ILDGHERT

JUDGMENTWITHCIVIL AFFEAL NOS.334 % 335 OF 2002 5.B. SINHA, J -

These appeals arising out of a judgment and order dated 26.4.2000 passed in Writ Petition
Ke.1188 of 1997 by the High Court of Madhya Pradesh, Indore Bench, involving similar questions
of law and fact were taken up for hearing together and are being dispossd of by this comman
judgment.

BACKGROUND FACTS !

The Appellant Nos.i and 2 are Degree holders in Civil Engineering and Appellant Nos. 3 and 4 are
Diploma holders in Civil Engineering. They having come to learn that certain vacancies exist in
the Respondent- Authority, upplied therefur although no advertisement in that behalf was issued.
The Respondent-Authority appofoled the Appellants and posted them o on oversens project
known s ‘Indore Hobitat Project’ which was implemented through the npeney of Overseas
Dovelopment Authority' (heretnafter referred to as the DDA'), on daily wages & Bx 6/ per day
bor the Degree holdérs wnd Base g0 pee day foe the Diploma holders. On or aboot 170 19T,
hinsever, they begon recelving o salory of Bsagoods per month, Allegedly, from their salary,

provident hund was being dedocted. They were alse being granted the benefit of T



L e Maheriral Jan & Crs vs indore Development Sty & o FF Movamibee, 2004

A diispuite aroee a8 to whather all the Appellants were emploved for the purptss of the said project
or the Appellants in Civil Appeal No.337 of 2002 were appointed in the year 1991 by the Anthaority
for its own job. An industrial dispate wis raised by the Appellants hercin as their serviess werp
not being regularized by the Respondent. The said dispule was referred for adjudication of the
Labour Court, Indere, by the State of Madhya Pradesh an the following questions :

Tllmmmmﬁﬂuhbﬁwn&n[mputhﬁﬂdmdmﬂhuﬁdm
proper? If no, then to which reliof they are entitled snd what directions should be given to the

cruployer?

{2) Whether it is valid and proper for not giving equal salary to these Sub Engineers like other
Sub Engineers in accordance with the equal work? If no, then to which relief they are entitled and

what directions should be given to the employer?*
PROCEEDINGS BEFORE THE TRIBUNAL -

The parties filed their respective plesdings before the Labour Court and also adduced their
mmmmmm:hammmmwmmamﬁﬂu

the following findings :
ui.mwnmmhﬂth&uw Development Anthority,

Lﬁﬂthmﬂnmhnebmwnﬂh.inlhemﬂiﬂmtdthuﬂupmhmﬁnhls-ﬁ
years.

3.Mwuim:mkﬁlmrr.
4 Work has been taken by the Respondent from all the Appellants except four.

§- Respondents had slso mentioned in their ¢laim that there was a proposal 16 hand over the
ealony of (DA Project to Indore Municipal Corporation,

6. The salary fixed by the Commissionar was carlics given to all Engineers and later an they wers
given the salary fixed by the Collector.

?-Thmhmdﬂhmhﬂﬁrmtmdﬂmwnﬂufmwﬁymﬂhdmhhpm

netition before the Madhya Pradesh High Court, Indere Bench, which was marked as Writ
uetﬁ:'rmHmﬁmr.hmdhhmmjmmm:ﬁm.mmdhﬁ
petition was allowed,

HIGH COURT JUDGMENT :

The High Court aceepted the contention of the Respondent-Authority that the Appellants wips
not appomted aginst the sanctioned posts and their services wens taken on secount of the said
QDA Project which was tmplemented through the agency of the Respondent-Authority. The ODA
Project s said to have been completed and only the maintenance thersof was to be booked after by
the Indare Municipal Corparation. It was held that the services of the Appellants cannot be
directed to be regularized in services, As regard the application of the Madbya Pradesh Industrial
Employment (Standing Orders) Aet, 1961 (for shart, ‘the 1961 Act) and the Rules framed
thereunder known as "M.P. Industrial Employment (Standing Order) Rubes, 1963 (for shart, 'the
1663 Rules), it was observed that although there was no specific pleadings raised in this behalf by
the Respondents therein nor any question having been referred to the Labour Court by the State
Government touching the said issue, it committed an error in grunting relief 1o them on the basgs
thereof on its own mation. Degpite: the same the High Court went into the guestion of
applicability of the said Act and beld that the 1961 Act and the 1962 Rules had no application.
Before the High Court various documents were produced by the Appellants herein 1o show the
nature of their emplovment, bt the same had ol been taken on reconls by the High Coirt, As
regnird aggdication of e dactripe of ‘egqual pay fnr erpual wark!, it was eld te b el apphicable pg
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the Appellants were not entitled to *absorption’ or *dassification’ in terms of the 1961 Act and the
1oy Holes.
&8
SUBMISSIONS ;

Dr. Rajiv Dhawan, learned Seaicr Counsel, appearing on behalf of the Appellants in Civil Appeal
No.337 of 2002 and Mr. MM, Rao, learned Senior Counsel, appearing on behalf of the Appellants
in Civil Appeal No.335 of 2002, took us through materials on records and contended that the
Appellants herein became “permanent employees' of the Respondents having regard to the
provisions contained in Section 2 of the 1961 Act and Order 2(i) and 2(vi) of the Standand
Standing Orders ac set ouf in the Annesure appended to the 1963 Rules defining *permanent

employees” and the “temporary employees’.

Flacing reliznce on several documents which have come into existence at o subsequent stage, Dr.
Dhawan wold contend that vacancies in fact had arisen after passing of the judgment of the
High Court and, thus the services of the Appellants should be regulnrized thersagainst. The
vacaneies, according to the lesrmed counsel, need not be parmanent snes . It was orged that the
expression “clear vacancies’ has to be read in the context of pericd for which the concerned
workman was required to work, namely, six months, The learmed counsel would argue that the
b was required to be performed for six months for which somebody else could have besn
'H‘Hﬂﬁﬂlﬂmuh!lthmﬂ-[lmmdﬂntﬁlﬁﬂlnﬂﬂ!Igﬁﬂﬂlﬂ-ﬁ.ﬂnlﬂﬂmhvnld
furthermore contend that the findings of fact had been arrived at by the Laboor Court that the
Appellants of Civil Appeal No.337 of 2002 were appointed by the Aathority and not only their
work was being taken in the Project bot also in other works, and, thus, mere posting of the
Appellants to the said Project would not disentitle them from the benefit of the said Acy.

The karned rounsel would urge that a sendority list was also drawn up and an employment code
wits assigned 1o vach one of the Appellants from which fact the nature of their employment

should be Jadged

The learned counse! would submit 32 the sufficient materials were brought on records to show
that vicancies were svailable and as the Appellants worked for a pericd of more than six months,
they became permanent employees in terms of the Act. It was Further contended that as the
Respondents despite direction to produce documents including the offets for appointment did
mpmduelh:ume.udmhﬁlmﬂnuﬂhwhmdmmmrhmhyme High
Court. As regard the claim of 'equal pay for equal work', the leamned connsel would urge that the
High Cuwrt has failed to consider the same in its troe perspective. Mr. VR, Reddy, learned Seniar
winsel appearing on behalf of the Respondents, an the other hand, would contend that
“hdisputably the Appellants were engaged by the Respondent-Autbority but such appointments
were made for the purpose of the Project fnanced by ODA. The kearned counsel would subemit
that in fact no appointment letter was issued to the Appellants. Our attention was also drawn o
the application dated 22.10.1991 filed by one O.F. Mandlei before the Chairman of the Indore
Development Authority disclosing his educational qualifications and enclosing therewith the
mark-sheets and degrees olained by him in Civil Engineering and also Secondary School
Examination Certificate to show his date of birth whereupon the Chief Executive Officer on the
body of the said application itseif, made the follawing endorsement -

"He may be tried En:hﬂrwqu:udﬂmﬂﬂbeumumdwﬂhlhuwtkﬂfprwmimmm af
DDA work put with (Tlegible),

Sl /-
CE.G,

3 0.0

The kearnesd counsel would submit that in the aforementioned premise the guestion of
regularisstbion of the services of the Appellunts dves pot ardse. Drawing our attention ales 1o the
pleadings as aleo the relbefs elaimed for by the Appellonts before the Labowr Conrt. the learned
wuinzel wild conbend that oo contention was ralsed thersin by the Appelliints s regand Ubetr
entitlesment o permanency in terms of the provisions of the 1960 Ad sl the 1oy Rules,
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 Furthermaore, from the reliefs claimed, it would appear that the Appellants had, inter nlia, prayed

for comtimeance of thelr serviees by the Indove Munhdpsl Corposation which koocks off the very

basiz of their claim. It was orged that there docs not exist any controversy thal ODA was o l'?ﬂ
continue before 30.6.0997 and as such the Appellants could not have been absorbed by the

Respondent suthority.
STATUTORY PROVISIONS @
Section (2] of the 1963 Act resds as follows ;

"Mothing in this Act shall apply to the employees in an undertaking to whom the Fundamental
end Supplementary Rules, Civil Services (Classification, Control and Appeal) Rules, Civil Services
[Temporary Service) Rules, Revised Leave Rules, Civil Service Regulations or any other rules or
regulations that may be notified in this behalf by the State Government in the official Gazette

apply.®
Claisse 2 of the Standard Standing Order reads as umder -

"2. Classification of employees. Employees shall be classified as {f) permanent , (i) permanent
seasomal {5i) Probationers, (iv) Badlies, (v} Apprentices, and (v} temporary,

i) A permanent’ employee s one who has completed six months’ satisfactory service in & clear
VaCancy in one or more posts whether as a probationer or otherwise, or & person whose name hes
heen entered in the muster rall and who is given a ticket of permanent emploves;

{vi) Temporary employes’ means an employee who has been employved for work which i
essentially of a temporary character, or who is temporarily employed as an additional employes
in commection with the temporary increase in the work of a permanent mature; provided that in
case zich employes &5 required to work comtiuously for more than six months be shall be
deemed to be a permanent employes, within the meaning of clause (i) above.”

DETERMINATION -

The Rezpondent-Authority is s State within the meaning of Article 2 of the Constitution of Iodia.
It is, therefore, constitutionally obliged to strictly comply with the requirements of Articles 14 and
16 thereof before making any sppointment. [t is also not in dispute that the Respondent-
Authority has been constituted under Madhya Pradesh Nagar Tatha Gram Nibesh Adhinivam,

t?73 (Adhiniyam}; Section 47 whereof mandates that all appointments to the posts of afficers and
mmmmmmmmmmmnﬁrndmmmmmw
Services must be made by the State Government and the appointments to the pasts of officers and
servants iﬁmmmmmhmmmwﬂanmmﬂumw
Development Authority. The proviso appended to Section 47 of the Adhiniyam further mandates
mtmmﬂnﬂhm!ﬂhm;uﬂmﬁwmmmlﬂnpﬁwmm of the Sate Government.
Section 768 provides for conatitution of development authorities zendee.

Itis ales not in dispute that the State Government in exercise of its mols neaki

: ng power confersed
U lF under Section 85 of the Adhinivam has made rules known as ‘MLP. Development
Authority Services (Officers and Servants) Recraitment Rules, 1o&7,

The mta of Sub Englneers in which the Appellants were appointed, it is nobody's case wern
.Hn.mnne-d ooes. Concededly, the Respondent Authority before making any sppointment neither
Inﬂhu.ll:d the Emplayment Exchange about the existing vacancies, if amy, nor jsasd any
advertisement in relation thereto. Indisputably, the conditions precedent for Appntment nﬂb-:
ﬂf.ﬁtrs atid =ervmnts of the Authority, a8 contained in the Service Rules had nof been complied
with. The appointments of the Appellants were, therefore, void ab initio being opposed to publie
policy as ndso violative of Articles 14 and 16 of the Constituhon of Indin s

Ths
“het question, therefore, which arises for consideration i a5 1o whether they could lay g valid
claim for regularivation of their services. The answer theretn muost be rrn:llll_'r::l.i in negat .l.-
ki e . L
egnlarisation canmot b claimed 45 a matter of right. An lleyal #ppaniment canmot be |E:|{_.':||I-r|-||
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by taking recourse to regularization. What can be regularized i an irregolarity and not an

ilbegality. The Constitutional Scheme which the country has adopted does not contemplate any | ?]
backdoor appaintment. A State before offering public service 10 2 person must comply with the

wconstitutinal requirements of Artheles 14 ami 16 of the Constitution. All actions of the Stade st

conform to the constitatonal requirements, A daily wager in absence of a statutory provision in

this behalf would not be entitled to regularization, [See State of LLP, & Others Vs, Ajay Kumar,

(1997) 4 SCC 88, Jawaharlnl Webru Krishi Viswa Vidyalayn, Jabalpar, MLP. ¥5. Bal Kishan Soni

and Dthers {1997) 5 50C 86] In Hindustan Shigyard Ltd. and Others vs, Dr. P, Sambasiva Rao

and Dthers [{1966) 7 50C 499, a Division Bench of this Court observed :

"0, The process of regularization involves regular appointment which can be done only in
sccordance with the preseribed procedure. Having regard to the rules which have been made by
the appellant-Corporation, regular appointment on the post of medical officer can only be made
after the duly constituted Selection Committes has found the person cuitable for sach

appointment "

in A Umarani vs. Registrar, Cooperative Societies and Ors. [JT $oag (6] 3C 110], a three-Judge
Bench of this Court of which we were members upon taking into considerstion a Targe number of

lecisions held ;

Eﬂhﬂnhmiﬂlﬂmmlunﬁuhnluﬂmhﬂhmmwhn
"State” within the meaning of Article 12 of the Constitution of India but it is bevond any cavil of
doubd that the writ petition will be maintainable when the action of the cooperative society [s
violative of mandatory statulory provisions, In this cose except the Nodal Centre functions and
supervision of the cooperative society, the State has no administrative controd over its day to day
affairs. The State has not created any post nor they could do so on thedr own, The Stote has not
bome any part of the financial barden. It was, therefore, impermiszible for the State to direct
regularization of the services of the employees of the cooperfative societies. Such an order cannot
b upheld also on the ground that the employees allegedly served the cooperative societies for a
lang time.

Yet recently in Pankaj Gupta & Ors., ete, v, state of Jammu & Kshomir & O [JT 2004 (8) 5C
41, a Division Bemeh of this Court opined -

“No person illegally appointed or appointed without following the procedure prescribed under
the law, is entitled to claim that he should be continued in service, In this situation, we see no
rexson to interfere with the impugned order. The appuintees have no dght for regularization in

12 service because of the erroneous procedure adopted by the concerned authority in appointing
such persoms”

CASE LAW RELIED UPDON BY THE APFELLANT :

In Dr. A K Jain and Others ete. vs. Union of Indls and Others [1987 (Supp.) SCC 497], this Court
did not lay down any law. It was, in fact, held that as the Potitioners therein were not regularived
in accordance with the preseribed rules and regulations for regular appointments, their services
had to be terminated and as such there had been neither any arbitrary nor illegal action on the
part of the respondents nor any viclation of the Fundamental Rights guarantesd under Articles 14
anid m However, having regard to the facts and circumstances of the said case, some directions
were isssied presumably in terms of Article 142 of the Constitugion,

In Hindustan Shipyard Lid, {suprs) this Court also distinguished the said decision,

:: T{.“&“ a.n-.‘l Another vs. Dethi Administration and Another [(1992} 4 8CC 113), agatn no law
“:: . en land down. It appears that there ssted 5 scheme for regudanation and some directions
2 issued in berms thereof, The said decisions, thus, are of o assistanee in this cose.

AFPLICATION OF THE ACT AND THE RULES

The 1961 Act wis e ede 1 :
ki : acted to provide for rles defining with suificipa: precision in certain matie s
EOTIELIT MG § C *

ans of emplayment of emplavess in undertakings in the St of Madhya Pradesh.
- ! a Pradesh, By

Liirs s il li‘ Lol .
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-has been provided in terms whersof the matters to be provided in the Standard Btanding Drders

have been specified. Under sub-section (1} of Sertion t, the State Government may, by
nutification, apply Standard Standing Orders to such class of undertakings and from such date as
muay be speeified therein. Sub-section (2} of Seetion 6 reads as under -

"Where immediately before the commencement of this Act standing order are in force in respoct
of any undertaking, such standing orders shall, until standard standing orders are applied 1o such

undertaking under sub-section {1) continwe in force as if they wers made under this Act,”

No notifieation has been brought to our notice that the Standard Standing Orders had been made
applicable to the Appellants. It is furthermore oot in dispute that Adhiniyam came into foree in
1973. The statute, rules and regulations formed by the State govern the terms and conditions of
service of the employees of the Respondent. The terms of conditions of sepvice comtained in the
1973 Act and the 1987 Rules are not In derogation of the provizions contained in schedule

appended fo the 1961 Act.

The 1961 Act provides for classification of employees in five categories. The 1973 Act, as noticed
hereinbefore, clearly mandates that all posts should be sanctioned by the State Government and
ﬂlappwnmumthzuﬂqdnmmhemndah}- the State Government alone. Fven the
ippointments to the local cadre must be made by the Authority. The said provisions were pot
“—-mmpﬁmmnmmmm-m-ppmmlmqmmmmmmufm.tppdhm
Hﬂﬂﬂlﬂminhnmunlﬂnwhmmldehumnﬂh:mﬁﬂmunhheﬂlﬂrdjm
and Rules framed thersunder, the Respondent-Anthority was statutonly enjoined to make an
offer of appointment in writing which was 1o be accepted by the Appellants berein, Who made the
appuintments of the Appellants to the hqimtnrmh:rwurhmrﬁudmhyﬂtﬁ.uﬂmﬂyisnm
knuwn, Whether the person muking &n appointment had the requisite jurisdiction or ot is also
ot clear, Wuhwnud:dhrﬁnhdn:ihntiuthtm:uf[ﬂ?nkﬂnﬂundhi,lheﬂﬂ] mads
41 endorsement to the effect that be may be tried in daily wages and should be entrusted with the
work of progress collection of ODA work, The said order i not an "offer of appointment’ by any

sense af term.

it marhtnuthﬂlh:&ppellanhhﬁhmhb:runpulm:mnumly salary but there is nothing
nnretlhnitnﬂhmnmwhmmdnm.ﬂqmighthuhunhﬂajmudmtb:
mmﬁhmmmwmiﬂthwhmmmmmehmﬁmﬂawm
#mmmmhmmrmhlndﬂldrnmmlshlh!whuﬂphuin the seniority list
AmOngsr others, bat thereby they cannot be said to have been given i permanent ticket, The so-
ultuduuimig.rliuwhd:hhmhhadinﬁnnmn P-27, whereupon strong reliance has boen
ull-l'.!!dh}rur. ﬂhmmuﬂ:ﬁhlt'mmimﬂmitwmmdin respect of office muster
Hnﬂmmmﬂﬁuﬂwihﬁnmnﬂpnmnﬂln terms of the elassification of cmployees
wiﬂlhlh:ﬂﬂﬂh;#flﬁtlﬁlﬁdhdﬂlﬂhh:ﬂﬂdlhﬂﬂﬂﬂhrbmmhmdmmtdmﬂ
jerining pmhhbrhrmumn{nﬁnMnrmﬂnImMnr the rules framed
Hhmn:hrdunﬂmvtﬁﬁrnﬂﬂiﬁﬁuﬂsmadhhmﬂrmtﬂh'mmupﬁthﬂlhﬂ
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permanent employes or a tempurary employee, one must be sppointed in terms thersof

Permanent employee has been divided in two categories (1) wha had been appointed against a

Ehif:'vnﬂnrylnmm‘mﬁm.ﬂl probationers and otherwise; and (i) whoss name hod been

registered at muster roll and who has been given a ticket of permanent emplovee, A 'ticket of

mﬂﬂtzdmp]ﬂiﬂ' h:;:. thiss, required to be Esued in terms of Chrder | -;f the Standamd
img ers, Grant of such 5 Wils | i i

The Appellants have not ptuduud":]:ﬂtm{:h h:f:.ﬁlm R i o e SN

far the saifil MITpaE#
The Stand trap Clriles 1
R & : TEETE BUVOrTiDg the terms and oonditions uf serviee st b readl subject 1y 1)
L ALLTE i) L i 4 E f i [Fip
" imitations wherever applicabie Lanstitution being the R b, shal| {
' MUK S0all prevns
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v all other statutes, The anly provision as regard recruitment of the employees s contained in
Oxrder q which merely provides that the Manager shall within a period of six months, ley down the
procedure for recruitment of employees and notify it on the notice board on which Standing
Oreders are exhibited and shall send copy thereof to the Labour Commissioner. The matter
refating to recruitment is governed by the 1973 Act and the 1987 Rules. In absence of any specific
directions contained in the schedule appended o the Standing Orders, the stafuie and the
statutory rales applicable to the employees of the Respondent shall prevail.

In M.F. Vidyot Karamchari Sangh vs. M.P. Electricity Board [[2004) 9 5CC 755), a three-Judge
Hench of this Court held that a regulation which is not inconsistent with the provisions of the

1961 Act and the Rules, can be issned by a statutory authority,

For the purpose of this matter, we would proceed on the basis that the 1961 Act is o special
statute. vis-"-vig the 1973 Act and the rules framed thereunder. But in absence of any conflict in
the provisions of the said Act, the conditions of service Including those relating to recruitment as
provided for in the 1973 Act and the 1987 Rules would apply, If by reason of the latter, the
appaintment is immlid, the same cansot be validated by taking recourse to pegularization. For the
purpoge of regularization which would confer on the coneermed employes 3 permanent status,
there must exist & post. However, we may hasten to add that regularization ltself does nat imply
sermanency. We have used the term keeping in view the provisions of 1967 Rabes.

.u

We have noticed the provisions of the Act and the Rules. No case was made out by the Appellants
herein in their statements of caim that they becames permanent employees in terms thereof
There is also nothing on records to show that such a claim was put forward even in the demand
raising the industrial dispute. Presumably, the Appellants were sware of the statutory limitations
in this behalf. Furthermore, the Labour Court having derived its jurisdiction from the reference
made by the State Government, it was bound 1o set within the four-corners thereof. It could mod
enlarge the scope of the reference nor could deviate therefrom. A demand which was not raised at
the time of raising the dispute could not have been gone into by the Labour Court being not the

subject-matter thereof.

The questions which have been raised before us by Dr. Dhawan had not been raised before the
Labour Court. The Labour Court in absence of any pleadings or any proof as regard application of
the 1961 Act and the 1963 Rules had proceeded on the basis that they would become permanent
tuﬂmmhmmﬂmﬂﬂn{ﬁ}udaiﬁ}u{lhcm-:lppmﬂIhﬂdu.Tﬁcappeﬂmu
did not addwce any evidence as regard natare of their employment or the dlassification wader
mmmwmmmmm&mmumwmwmﬂmy
mumlﬁ:htﬂr.mumhm:mmﬂkn}ﬂsmmmmﬂnmnuﬁtmumdnur.be

wmmlmmmmmmmmumwmmmmw

P

the State as its employees having been provided with employment code. We have seen that their
names had been appearing in the muster rells maintained by the Respondent. The Scheme of the
employees provident fund or the leave rules would not alter the nature and charpcter of their
uppuirmu-nu.’l‘h:u:tmﬂmnhumphrmnlmﬂnuummdmlmwh:mammm
interdices which in turn would be subject to the constitutional limitations. For the purpose of
obtaining a permanent status, constitutional and stabutory conditicns precedent therefor must be
Takfilled.

'Ih:_‘ submisshon of Mr. M.N, Rao to the effect that the principle of equity should be invaked in
their case is stated to be rejected. Such g plea hod expressly been rejected by this Court in A,
Umnaramn {supral,

FPROJECT WORK

This cise involves 31 emplovees, A distinction is sought to be made by D Dhonvan that out of
them 27 had been nppainted to a project and ot in 3 project, The distinction althaugh appears ¢
be attractive at the fira blosh but does not stand & moment's seruting, As nothood hgmpr.p[i-;_. :
_IJ.'H" High Court’s shservation remained unchaltenged, that ke project '|:|r..1:= &0 be financed b I.“rl}l:
:::,,::U;:-l WS :lndur:;u::hlr to e executed by the [ndore Development Authority: and }:,. ”I
MEtitation therend, jle apparntments had 1o be made byt I the A o[ Lichiksd I. o
i thie e : PRl wers aopoinie
parpose of the project, they wouly he deeiied to have been sppafmted thereig J-Trr.l;j .-|-|:

Wk b e SraMdoc 1 30555 T
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Frcouse mch appotntments had been made by the Respondent would by itself nol entitle them o
claim permanency. The life of the praject came to #n end on 30060997, The malntenance job
upon completinn thereof had been taken over by Indore Municipal Corporation, The Appellants
wire dware of the said fact and, thes, ciised an alternotive plen in their statements of claims. The
Labwar Court could not have granted any relief 1o them s prayed for, as Indore Municipal

Corporntion is o separate juristic person having been ereated under a statute. Such a relief would
have been bevond the scope and purport of the reference made to the Labour Court by the State

Government. Forthermore, the Indore Municipal Corporation was not a party and, thas, no
employee could be thrust epon it without its consent.

In A Umarani (supra), this Court held that onee the employess are employed for the purposs of
the scheme, they do not acquire any vested right to continue after the project is over [See paras 41
arsd 43]. [See also Kamnataka State Coop. Apex Bank Lid. Vi ¥.5. Shetty and Others, (2000 10
S0C 179 and M.Ix, U.P, Land Development Corporation and Another ¥z Amar Singh and Others,
{zoo3) 5 SCC 388] It is furthermore evident that the persons appointed as daily wagers held no
pewits. The appointments, thus, had boen made for the purpose of the project which, & indicated
hereinbeione, came to an end. The plea of Dr. Dhawan to the effect that the Appellants in Civil
Appeal No. 337 of 2002 were asked to perform other duties alse may not be of much significance
having regard to our foregoing findings. However, it has been seen thal even services of one of
hem hod Been requisitioned only for the project work. The High Court, in cur opinion, was right
-in arriving af the conclusion that the Appellants were not entitlid to be regularized in service,

ADVERSE INFERENCE :

Somu doruments were said to have been called for from the Respondents which are said to have
been not produced. One of ssch documents wad offers of appointment, The witness mamined on
behalf of the Respondents, although at ome stage stated that the appointment letters had been
issued to them, upon guing through the records brought with him, however, asserted that no such
gppointment letter was issued, Had the letters of appointment been issued, the Appeliants
themsslves could have produced the same. They did not do so. It is accepted at the Bar, when the
endorsement on the application filed by Om Prakash Mondlob was shown that the appointment
letters were oot issued. We do not know the relevance of other docoments called for for
determining the issue. If a document was called for in absence of any pleadings, the same was not
relevant. In absence of any pleadings, the Appellants could not have called for any decument to
show that the provisions of the 1961 Act and 1963 Rules would apply. Before the High Court as
ilso before us, the Appellants have produced 2 large number of documents which were not filed
befare the Labour Court. Such additinnal documents had been kept out of consideration by the
uIhh{htﬂnlhuhrm\ﬁhﬂrtﬂurdmt}nmrxtnuhrfﬂrth!purpmufihuﬂingﬂmu
woulkd not be correct to contend that the Appellants had no aceess to the said documents, An
adverse inference need not necessarily be drawn only becanse it would be lawfal to do so, The
}L:i::uﬁuﬁdmdmmrmwﬂ.muhmumummm

Recently in M.P. Electricity Board ve, Hariram ete. [2004 AIR SCW sq76], this Court obaerved :

“In such a factual background, in cur opinion, the Industrial Court or the High Court eould not
have dnmrn an adverse inference for the noa-production of the Muster Rolls for the year 1990 to
199.:- in the absence of specific pleading by the respandents-applicants that at least during that
period they had warked for 240 days euntinueusly in a given year. The application calling for the
production of the documents was for the years 1987 to 1992. As stated above, betwsen the periad
1987 to 1990, a5 0 matter of fact, ] end of the vear 1990 the respondents have not been shio i
establish thgtueufmhw work fior 290 days. Considering these facts in our view drawi

an adverse inference for the aon- production of the Muster Raolls for the vears 1901-g2, ;:::-.‘:Ir:

Year resia with the applicants respoandEba

The s i
e shuve harden hoving not hesn discharged and the Labar Court having held

apinion, the Industrial Court and the High Conrt erred it

i hasing an order of re-insniemens sarlefy

et i o orne 1 JRE7Y
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il an sverse inference drown erroneoasly. At this stage It may be nseful to refer to a fusdgment of
this Court in the case of Muncipal Corporation, Faridabad vs, Siri Niwas (T 2o04 (7} 5C

248} wherein this Court disagreed with the High Court’s view of drawing an adverse inference in
regard to the non-production of certain relevant documents. This is what this Court had o say in

that regard.,

A Conrt of Law even in a cise where provissons of the Indisn Evidence Act apply, may prEEame oF
may not preseme that if o pany despite possesston of the best evidenee had not prodoced the
same, it would have gone against his contentions. The matter, however, would be different where

despite direction by a court the evidence is withheld.
Presumption as to adverse inference for non-

production of evidence is alweys optional and one of the factors which is required to be taken into
consideration in the background of faets involved in the lis. The presumption, thuos, is not
obligatory beesusa notwithstanding the intentional non-

prodisctinn, ather circumstances may exist upon which such intentional pon-production may be

found to be justifable on some reasonoble grounds, In the instant case, the Industraal Tribunal ;

fid not draw any adverse inference against the Appellant. It was within its jurisdiction to do so
rirticularly baving regard to the nature of the evidence adduced by the Respondent.”™

In any event, in this case, we have proceeded on the basis that the assertions of the Appelants as
regard natore of tseir employment, their continuance in the job for a long time are corvect and as
such the question & to whether any adverse inference should be drawn for alleged production of

dociwments called for would take 3 back seat,
EQUAL PAY FOR EQUAL WORK -

The Appellants having been employed on daily wages did not hold any post. No post was
sanctioned by the State Government. They were not appointed in terme of the provisions of the
#atute. They were not, therefore, entitled to take the recourse of the doctrine of ‘squal pay for
equal work' a5 adumbrated in Articles 14 and 30(d) of the Constitution of India. The burden was
om the Appellants 1o establish that they had a right to invoke the said dectrine in terms of Article
14 of the Constitution of India. For the purpose of invoking the sald doctrine, the nature of the
work and responsibility attached to the post are some of the factors which were bound 1o be taken
mio congideration. Furthermore, when their services had not been regularized and they had
rontinwed on a consolidated pay on ad hoe basis having not undergone the process of regular
‘o PPOINIMENLE, no direction o give regular pay seale could have been issued by the Labour Cowrt.
LSee Origas Unkversity of Agriculture & Technology and Another vs. Manod K. Mohanty (2003) 5
ﬁiﬂﬂl,hﬂm&ﬂﬂmmlndm“ﬂhkwmmﬁmﬂg]ﬁm 123], It was

& scale of pay is attached 1o & definite post and in ease of a daily-wager, he hold no posts, The
mhﬂ{mkmumhh&lhlddampmumdﬁmwmmmmﬁam with the regular
mf] permanent stall for any or all purpases inclading a claim for equal pay and aliowances, To
:Ia:[n a relief on the basis of equality, it is for the claimants to substantiste a clear-cut basis of
equivalence and a resultant hostile discrimination before becoming eligible to clali righis on a
par with the other group vis-"-vis an alleged discrimination. No meaterial was placed before the
High Court as to the nature of the dutjes of either categories and it is not possitle to hold that the
principle of "pgual pay for equal work™ i an abstract ope.®

E:-::i:l Fltcisinn has been noticed in A. Umarani [supfa) CONCLUSION For the reasons
mentioned, we do not find any merit in these appeals, which are dismissed accordingly
There shall. however, be no order 2 fo coats, i
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State of M.P. v. Lalit Kumar Verma, (SC) : Law Finder Doc id # 125031
2007(1) 5.C.T. 620 : 2007 AIR (5C) 528 ¢ 2007(1) LL) 789 ; 2007 LIC 987 : 2007(2) SLR 74 = 2007(1) SCC
575 ; 2006(12) Scale 642 : 2006(Sup9 ) SCR 591 : 2007 AIR (SCW) 70 : 2007(1) LLN 600 1 2007{112) FLR
345 : 2007(1) SCC (LAS) 405 : 2007(3) Jabl) 26
SUPREME COURT OF INDIA
Before :- 5.B. Sinha and Markandey Katju, J1.
Civil Appeal No. 5185 of 2006 (Arising out of S.L.P. (C) No. 3080 of 2005). D/d. 24.11.2006
State of M.P. and others - Appellants
Versus
Lalit Kumar Verma - Respondent
For the Appeliants ;- 5.K. Dubey, Sr. Advocate, Amit Mishra and B.S. Banthia, Advocates.
For the Respondent :- Ashok Mathur, Advocate,
A. Madhya Pradesh Industrial Relations Act, 1960 - Constitution of India, Article 16 - Industrial
Disputes Act, 1947, Section 25F - Daily wager - Termination of servica - Compliance of provisions
of 1947 Act - Whether applicable - Workman claimed classification in permanent category prior to
termination - Held, respondent was not appointed against clear vacancy as per statutory Rules in
a permanent post, was not given ticket of permanent employee, working on dajly wages alone

not be recovered and he ba paid Rs. 1,50,000 as compensation and costs for condoning massive
dulay in filing SLP,
[Paras &, 9, 15, 19 ang 20]
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B. Constitution of India, Article 12 - Irregular and illegal appointment - Distinction between -
Held, in event appeintment is made in total disregard of constitutional scheme as also
recruitment Rules framed by employer which is State within meaning of Article 12 of constitution,
mcruitment would be an illegal one but where substantial compliance of constitutional scheme
as also Rules have been made appointment may be lrregular in the sense that some provisions of
Rules might not have been strictly adhered to.

[Para 11]

Cases referred ;

State of Madhya Pradesh v. Yogesh Chandra Dubey, 2006(4) SCT 265 (5C) : [(2006)9 SCALE 73 : [2006)8
SCC 67).

Mahendra L. Jain v. Indore Development Authority, 2005(1) SCT 146 (5C) [[2005) 1 SCC 639],

M.P. Housing Board v. Manoj Shrivastava, 2006({1) SCT 807 (5C) : [(2006)2 SCC 702).

Municipal Councll, Sujanpur v. Surinder Kumar, (2006)S SCC 173,

Indian Drugs and Pharmaceuticals Ltd. v. Workmen, Indian Drugs and Pharmaceuticals Ltd., 2007(1) SCT

| -
-

214 {5C).
Secretary, State of Karnataka v. Umadevl, 2006{2) SCT 452 (SC) : [(2006) 4 5CC 1].
Mineral Exploration Corpn. Employees Union v. Mineral Exploration Corpn, Ltd., 2006(3) SCT 802 (SC) :
[{2006) & SCC 310).
National Fertilizers Ltd. v. Somvir Singh, 2006(3) SCT 67 (SC) : [{2008)5 5CC 493,
R.5. Garg v. State of U.P, 2006(3) SCT 682 (SC) : [2006(7) SCALE 405].
State of Gujarat v. Karshanbhal K. Rabari, 2006(3) 5CT 624 (5C) : [(2006) & SCC 21].
Frincipal, Mehar Chand Polytechnic v. Anu Lamba, 2006(4) SCT 49 (SC) : [(2006)7 S5CC 161].
B.N. Nagarajan v. State of Karnataka [(1979)4 SCC 507].
JIDGMENT

# S.B.Sinha, ). - Leave granted.
2. Respondent herein was appointed on daily wages. Indisputably, hs recruitment was not made in
terms of the statutory Rules. No offer of appointment was also issued. He filed an application before the
Labour Court purported to be for his classification in permanent category of workman, An Award was
imade on the premise that he having worked continuously for & period of maore than six months, acquired
2 right for classification in the category of permanent clerk and in that view of the matter, his services
could mot have been terminated without complying with the provisions of Section 25F of the Industrial
Disputes Act, 1947, Ha Was directed to be dassified an the permanent basis as clerk from twa years
Priar to the date of his filing the application, i.e,, 11th November, 1991, He was alsp held to be entitled
o preseribed wages and thus, the amount of difference in wages of the said post and other benefits was

iR firee v comygimg, e BTRE  thnne= 8T e G 525 e ¢ 091
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directed to be paid. A writ petition was preferred there against by the appellants before the High Court,
which was also dismissed by a learned Single Judge, opining that no case had been made out ta
interfera therewith, i

3. Shri 5.K. Dubey, learned Senior Counsel appearing on behalf of the appellants would contend that the

Impugned judgment cannot be sustained in view of the fact that the respondent, in law, was not entitied

to be classified as a permanent employee under the provisions of Madhya Pradesh Industrial Relations
Act, 1960. Strong reliance in this behalf was placed on State of Madhya Pradesh & Ors. v. Yogesh
Chandra Dubey & Ors., 2006(4) 5CT 265 (5C) : [(2006)9 SCALE 73 ; {2006)8 SCC 67). It was urged
that in any event the respondent should not have been directed o be held entitied to back wages from

19932,
4. Mr. Ashok Mathur, learned counsel appearing on behall of the respondent, on the other hand, wauld
submit z-
- (1} that the Special Leave Petition being barred by limitation, the delay in filing the same shouid
- nat be condoned:;

(I} as the certificates issued in favour of the respondent had been examined by three Courts, this
Court should not interfere therewith,
5. The application was filed by the respondent before the Labour Court on the premise that the order of
termination dated 10.10.1991 was illegal and he should have been declared permanent an 15t April 1087
after classification in the category of Supervisor and Clerk,
Clause 2 of the Standard Standing Orders reads as under -
"2, Classification of employees. Employees shall be classified as (i)} permanent, (i) permanent
seasonal, (iii) probationers, {iv) badlies, {v) apprentices, and {vi) temporary !
(1) A permanent employee is one who has completed six months satisfactory service in a clear
vacancy in one or more posts whether as a probaticner or otherwise, or a person whose name has
been entered in the muster roll and who s given a ticket of permanent employes:
- -
(vi}) temporary employee means an employee who has beesn employed for work which is
essentially of a temporary character, or who s temporarily employed as an additional employee in
connection with the temporary increase in the work of a permanent nature; provided that in case
such employee is reguired to work cominuously for more than six months he shall be deemed to
be a permanent employee, within the meaning of clause (i) above."
6. A workman, therefore, would ba entitled to classification of permanent or temparary employee, | the
wenditions precedent therefor are satisfied. Respondent was not appointed against 3 clear vacancy, He
was not appointed In a permanent Past or placed on probation. He had also not been given a ticket of
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permanent employee. Working on daily wages alone would not entitle him to the status of a permanernt

Employee.
7. In Mahendra L. Jain & Ors. v. Indore Development Wuthority & Ors., 2005(1) SCT 146 (5C) :

[(2005) 1 SCC 639], this Court opined
“The 1961 Act provides for classification of employees in five categories. The 1973 Act, as noticed
hereinbefore, clearly mandates that all posts should be sanctioned by the State Government and
all appointments to the said cadre must be made by the State Government alore. Even the
appointments to the local cadre must be made by the Authority, The said provisions were not
complied with. It is accepted that no appointment letter was issuved in favour of the appeliants
Had the appointments of the appellants been made in terms of the provisions of the Adhiniyam and
the Rules framed thereunder, the respandent Authority was statutorily enjoined bo make an offer of
appointment in writing which was to be accepted by the appeilants hersin. Who made Ehue
appointments of the appellants to the project or other works carried on by the Authority IS not
known. Whether the person making an appointment had the requisite jurisdiction or not is also not
clear. We have noticed hereinbefore that in the case of Om Prakash Mondici, the CEQ made an
endorsement to the effect that he may be tried in daily wages and should be entrusted with the
work of progress collection of ODA work. The sald order is not an offer of appointment by any
sense of the term.”
It was further apined :
"The Standing Orders governing the terms and conditions of service must be read subject to the
constitutional [imitations wherever applicable. Constitution being the suprema fex, shall prevail
over all other statutes. The only provision as regards recruitment of the employees is contained in
Order 4 which merely provides that the manager shall within a period of six maonths, lay down the
procedure for recruitment of employees and notify it on the notice board on which Standing Orders
are exhibited and shail send copy thereof to the Labour Commissioner. The matter relating to
recruitment is governed by the 1573 Act and the 1987 Rules. In the absence of any specific
directions contained in the Schedule appended bo the Standing Orders, the statute and the
statutory Rules applicable to the emplovees of the respondent shall prevail.

W

e

For the purpose of this matter, we would proceed on the basic that the 1961 Act is a special statute
vis-"-wis the 1973 Act and the Rules framed thereunder. But in the absence of any conflict in the
Provisions of the said Act, the conditions of service including those relating to recruitment as
provided for in the 1973 Act and the 1987 Rules would apply. If by reason of the lattar, the
appointment is invalid, the same cannot be validated by taking recourse to regularisation. For the
Purpose of regularisation which would confer on the employes concerned g permangnt status,

D1 et ki | ot Ccaro Ko iy P SR e ) pre= 1! PR GRS e TSRy s gy
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there must exist & post. However, we may hasten to add that regularisation itsell does not iy
permanency. We have used the term keeping in view the provisions of the 1963 Rules.
8. The said decision shall apply in all fours to the facts df the present case. {See also M.P. Housing
Board & Anr. v. Manoj Shrivastava, 2006(1) SCT 807 (5C) : [{2006)2 SCC Fo2], Municipal Council,
Sufanpur v. Surinder Kumar, (2006)5 SCC 173 and Indian Drugs and Pharmaceuticals Limited v.
Workmen, Indian Drugs and Pharmaceuticals Limited, Civil Appeal No. 4996 of 2006, decided on
16.11.2006 : 2007(1) SCT 214 {SC)}
9. The respondent was alse not appointed in terms of the statulory Rules. He was furthermore not
entitled to any regular scale of pay attached to any post. Ordinarily, therefore, he could pot have been
directed to be regularised in service having regard to the Constitution Bench decision of this Court in
Secretary, State of Karnataka & Ors. v. Umadevi & Ors., 2006(2) SCT 462 (5C) : [(2006) 4 SCC 1].
Refiance, however, has been placed by Mr. Mathur an paragraph 53 of the judgment which reads as

W/ under ;

L

h"ll-.

Fip g

"One aspect needs to be clarified. There may be cases where irreqular appaintments (not illegal
appointments) as explained in S.V. Narayanappa, R.N. Nanjundappa and B.N. Magarajan and
referred to In para 15 above, of duly qualified persons in duly sanctioned vacant posts might have
been made and the employees have continued to work for ten years or more but wikthout the
intervention of arders of the courts or of tribunais. The question of regularisation of the services af
such employees may have to be considered on merits in the light of the principles settled by this
Court in the cases above referred to and In the light of this Judgment. In that context, the Union of
India, the State Governments and their instrumentaiities should take steps to regulanse as a one-
time measure, the sarvices of such frregulariy appointed, who have worked for ten years or more
in duly sanctioned posts but not under cover of orders of the courts or of tribunals and should
further ensure that-regular recruitments are undertaken to fill thise vacant sanctioned posts that
require to be filled wp, in cases where temporary employees or daily wagers are being now
employed. The process must be set in metion within six months from this date. We also clarify
that regularisation, If any already made, but not sub Judice, need not be reopened based on this
judgment, but there should be no further bBypassing of the constitutional requirement and
regularising or making permanent, those not duly appointed as per the constitutional gcheme,"”
L0. Strong reliance has also been placed by Mr. Mathur upon a Division Bench dedision of this Court in
Mineral Exploration Corpn. Employees Union v. Mineral Exploration Corpn. Ltd. & Anr., 2006(3)
SCT 802 (5C) : [(2006) & 5CC 310], wherein, this Court, while fellowing the case of Uma Devi & Ors.
{supra), invoked Paragraph 53 of the said decision to opine :
“We, therefore, direct the Tribunal to decide the claim of the woarkmen of the Union strictly |n
Sccordance with and in compliance with il the directions given in the Judgment by the Constitution
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Bench in Secy., State of Karnataka v. Umadevi (3) and in particular, paras 53 and 12 relied on
by the learned Senior Counsel appearing for the Unlon. The Tribunal is directed to dispose of the
matter afresh within 9 months from the date of receipt of this judgment without being influenced
by any of the observations made by us In this judgment. Both the parties are at liberty to submit
and furnish the details in regard to the names of the workmen, nature of the work, pay scales and
the wages drawn by them from time to time and the transfers of the workmen made from tme to
tirme, from place to place and other necessary and requisite details. The above details shall be
susbmitted within two months from the date of the receipt of this judgment before the Tribunal.

11. The question which, thus, arises for consideration, would be : Is there any distinction between
‘rregular appointment’ and ‘illegal appointment’ 7 The distinction between the two terms it apparent. In
the event the appointment is made in total disregard of the constitutional scheme as alsa the
recruitment Rules framed by the emplover, which is State within the mearing of Article 12 of the
Constitution of India, the recruitment would be an llegal one; whereas there may be cases where,
although, substantial compliance of the constitutional scheme as also the Rules have been made, the
appointment may be irregular in the sense that some provisions of some Rules might not have been
strictly adhered to.
12, In National Fertilizers Ltd. v. Somvir Singh, J006(3) SCT 67 (8C) : [(2006)5 sCC 493], it has
been held :
“The contention of the iearned counsel sppearing on behalf of the respondents that the
appointments were irregular and not illegal, cannot be accepted for mare than one reason. They
were appointed only on the basis of their applications. The Recruitment Rules werg not followad.
Even the Selection Committee had not been properly constituted. In view of the ban on
employment, no recruitment was permissible In law, The reservation policy adopted by the
appellant had not been maintained. Even cases of minorities had not been given due consideration.
The Constitution Bench thought of directing regularisation of the services only of those employees whose
| s @ppointments were irregular as explained in State of Mysore v. 5.V, Narayanappa, R.N. Nanjundappa
v. T. Thimmiah and B.N. Magarajan v. State of Kamataka wherein this Court observed @ [Umadeyi
(3} case 1, 5CC p. 24, para 16)
"16. In B.M. Nagarajan v. State of Karmataka this Court clearly held that the words ‘regular’ or
‘reqularisation’ do not connote permanénce and cannot be construed so g ko convey an idea of the
nature of tenure of appointments. They are terms calculated to conoone  any procedural
irregularities and are meant to cure only such defects as are attributable to methodology followed
In making the appointments. "
Judged by the standards laid dewn by this Court in the aforementioned decisions, the appointments
of the respondents are illagal. They do not, thus, have any legal right to continue in service, *
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13.In R.S5. Garg v. State of U.P. & Ors., 2006(3) SCT 682 (SC) : [2006(7) SCALE 405], it has been

held by this Court :

“The original appointment of 3rd respondent being Hlegal and not rregular, the case would not

come within the exception carved out by the Constitution Bench. Furthermore, relaxation, if any,
could have been accorded anly in terms of Rule 28 of the Rules, Rule 28 would be attracted when
thereby undue hardship in any particular case s Caused. Such relaxation of Rules shall be
permissible only in consultation with the Commission. It is net & case where an undue hardship

suffered by the Ird respondent could legitimately been raised oeing belonging to a particular class
It, in fact, caused hardship to other

and thus, there was

of employee. No such case, in law could bave been made out.
employess befonging to the same category, who were senior to hirm;
absolutely no reason why an exception should have been made in his case.*
{5See also State of Gujarat & Anr. v. Karshanbhai K. Rabari & Ors., 2006(3) SCT 624 (SC) :

[f2006) 6 SCC 21]}

Tet, recently in Principal, Mehar Chand Palytechnic & Anr. v. Anu Lamba & Ors., Z2006(4) SCT 49
(SC) : [(2005)7 sSCC I61], It was held :

“The respondents did not have legal right to be absorbed In service, They were appointed purely
on temporary basis. It has not been chown by them that prior to their appointments, the
requirements of the provisions of Articles 14 and 16 of the Constitution had been complied with,
Admittedly, there did not exist any sanctioned post. The Project undertaken by the Union of India
although continued for some time was initlally intended to be a time-bound one. It was not meant
for generating employment. It was meant for providing technical education to the agriculturisis. In
the absence of any legal right in the respondents, the High Court, thus, in our considered view,
could not have issued a writ of or in the nature of mandamus., *

14. We may, however, notice that in Mineral Exploration (supra}, the attention of this Court wazs not
drawn to the earlier precedents including a Three Judge Bench of this Court in B. N, Nagarajan & Ors. v
& ~ State of Kamataka & ors. [(1979)4 sCC 507].

15, The Labour Couwrt, Industrial Tribunal as also the High Court, therefore, was not correct in directing
regularisation of service of the respondent,

16. Qur attertion has been further drawn to the fact that by reason of an Office Order dated 26.4.2004,
the Award of the Labour Court as also the High Court had been implemented by classifying the

respondent as permanent on the basis of daily wages clerk,
17, Yet again, by another Office Order dated 17.12.2004, the provisfons of Madhya Pradesh Hevised Pay
Rules, 1998 had been appliad in his case,
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18. The decision to implement the judgment was evidently subject to the decision of this Court, But, the
Special Leave Petition is barred by Nmitation. The question, /nter alia, which arises for consideration
before us is as to whether we should condone the delay or allow the respondent to continue to occupy
the parmanent post.
19. The legal position somehow was uncertaln befare the decision rendered by the Constitution Bench of
this Court in Uma Dewi (supra). It has categorically been stated before us that there was no vacant post
in the department in which the respondent could be reinstated. The State had also adopted a policy
decision regarding regularisation. The said policy decision has also no application in the case of the
respondent. Even otherwisa, it would be unconstitutional being hit by Article 16 of the Constitution of
India,
20. Keeping in view the peculiar facts and circumstances of this case, we are of the opinfon that the
Interest of justice would be sub-served if we direct that any benefit which has already been given to the
=~ respondent shail not be recovered. He is also directed to be paid a sum of Rs. 1,50,000/- (One lakh Fifty
¥  thousand) towards compensation and costs for condoning the massive delay in filing the Special Leave
Petition.
21. The impugned judgmaents are set aside, subject to the directions mentioned hereinbefare. This appeal
is"allowed. Mo costs,
Appeal aliowed,
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Nos.10478-10479 of 2005) G, P. MATHUR, 1.

i, Leavve granted.

2. These appeals, by special leave, have been preferred against the judgment and order dated
7-3-2005 of Allahabad High Court (Lucknow Bench), by which the special appeals preferred by
the appellant herein were dismissed and the judgment and order dated 31.8.1999 passed by a
learned Single Judge by which two writ petitions were disposed of was affirmed.

3. Hindustan Asronsuties Ld, Muster Roll Trade Union Congress, Korwa, Sultanpur, filed Writ
Petition No.aos13 of 190 ngaimst the sppellont Hindustan Aeropautics Lid.. Korws Divigion,
Sultappur (hereinafter referrod to as the Company’) & Ors., wherein the main relief cloimsed was
= under -

"lesue a writ, erder or direction in the et of mandnmits commanding the epposibe parties o
regularize the services of the members of e pefitioner unjon fully described in Annexure Mo, i
atil placw them in the pay scale of the post of Mali and aliow them and trent thiem as Cititinning
ten service with all bessefits withouwt any breok,® .
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It was averred in the wili petitbon that the petitioner union = & reglsterad rade union onder the
provisions of the Trade Unlons Act, 1ozt with the Begistrar, Trade Unions U.P., Eenpur, of daily
rated Malies i.e. Muster Roll emplovees (workmen within the meaning of the Indistrial Dispoies
Act) working in the establishment of the appellant herein, The potitioner undon was seeking
regularization of services of its members and their continuance in service without any break as
well as equal poy for equal work. The members of the petitioner union whose names figure at
serial nod ) to 77 in Annesure 1, are land losers as their land was acquired for establishment of
appellant and the remaining persons are non land losers, The members of the petitioner union
were continuing as daily rated Malies for the last about 5 to 7 years with 2-3 days break on 2 or 3
occasions in each month although the work snd post continue 1o be available. There was & policy
of the State Government o provide employment to at least one member of the family whose land
had been acquired and several Government orders had been issued in this regard. The daily rated
Malies were getting much less amount as wages than those Malies who were in a regular scale of
pay though there was no difference in work, In spite of work and posts being available, artificial
break in service was ereated with a view to deprive them of their continuity in service. The
memisers of the petitioner union had put in more than 240 doys of continvows service in sach
calendar year, yot their services had not been regularized. They were entitled to not only
regularization of their services but also the pay scale of the post of Mali as there was no difference

* the nature of work and duties being performed by them from thoss who were in the regular pay

~eale,

4. The appeliant berein filed a coanter affBdwvit on the ground, inter alis, that the list of inembers
contained in Annexure 1 io the writ petition was not within the knowledes of the appellant
company. The writ petitioners were being engaged as casual lebourers in the appellant Company
s per the settlement arrived at on 6,3.1689 bebween the writ petitioners and the management of
the Company with the intervention of Deputy Labour Commissionsr, Faizabad. It was further
averred that after acquisition of land by the State Government for the purpose of setting up of
Korwa Division of the Hindustan Aeronauties Lid., factory premises were established in 108y,
Since a new area had to be developed and the wark had to be started from scratch, initially a large
mumiier of workmen including Malies were engaged for horticulture and land seape development
wirk, However, at the present juncture, the horticulture work was imited for maintenance of
land and garden and thus the requirement of the laboarers for this work had considerably
decreased and there was no continumes and full time work. The land losers whose land had been
moijuired were given preference for this type of work. In the settlement srrived at oif 6.3 1980 it
wias agreed that the land losers would be engaged for 20 days in 0 month and non land losers
winild be engaged for 15 days in a month on daily basis &5 casual unskilled Inbourers, The writ
s Hitiomers were paid daily wages which was much higher than the minimum wages prescribed
under the Minimum Wages Act but they could not be paid wages Hke Malses employed in regular
pay scale. The writ petitioners cannot be given appointment on regular post as there fs no
contiaucns and foll time work of that natore in the company. It was further averred that the
company 15 already kaving sarplus labour and, therefore, a ban has been imposed on recruitment.
The writ petitioners were being engaged essentinlly to fulfil the terms of the setflement arrived at
ot 6.3.980. Lastly, it was submitted that the basic object of the company was to produce state of
art avionics equipment for aircrafts which was being manufactured for use by the Indiap Alr
Frieee The hortleultsre activities are in no way ronnected with the peductinn activities nf the
coangany. It was porely seazonal and intermdittent in natore and there was oot encugh contingous
and full time workload to justify the employment of a large work fores on permanent basiz A
supplementary counter affidavit was also filed wherein it wad averred that st the initial stage
manpower wis tequired for bevelling of the land for gardening purposes and for purpases related
o horticullure development in factory premises as well ws in residential grea of the
establishment. [n the establishment there was no post for gardeners {Malies) and the sanction for
horticultire work is being given by the General Manager of the establishment an thie hasiz of man
thays required for wark every maonth, After nssessing the requirement of the establishment 2106
man days had been snetioned B ihe establishoment for diferent etepories of camm] workmen.
I'he sanction glven for the month of December 1698 would show that there are 78 man davs far
shilled grade and so2e man days for unekilled casial workmen, The numiber of mam -.1.;.-.": of
nclivichual workmon differ in every month. The eyress whalanee ) number of man davs 1'.1;.1.-r;.mr
Inserddukilled cotegnry wais distributed every month nownngse the unsiillad casual ;'.'llrl:mun A
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‘settlemnent in this regard was arrived at on 26.7.1995 before the Assistant Labour Commissioner,
Faizabad. After the setthement, a cogent scheme had been framed by the establishment based on

reasonable classification for engagement of the casual labour for the purpose of meeting the
refiirement of horticulture work in the establishment. It was forther averred in the counter

affidavit that a palicy decision had been taken by the Board of Directors on 19.5.1087 by which
tihe induction of manpower in the establishment has been frozen as on 30.5.1987, Therefore, in
view of the policy decision and ahsence of any post, the writ petitioners could net be engaged on
rejular basis nor could they be regularized on any post in the establishment, The said policy
devision had been taken at the apex level looking to the financial stringency and surplas
manpower and also lean supply of orders and the fact thar the activity for which the writ

petitioners are being engaged is only incidental.
5 Writ Petition No.ro524 of 1990 was filed by few individuals claiming the same relief as n Writ
Petition Mo.1o513 of 1990 and was based on same grouands.

. The learned Single Judge, relying upon some decisions of this Court and alse of the High
Court, disposed of both the writ petitions by a common order and the eperative part of the order

is being reproduced below -

“Admittedly, petitioners are engaged as daily rated workers in the factory and the factory i giving

“~“hem work for 18-20 days and is taking work for these days from the petitioners. Therefore, it
cannat be believed that there is not work and the respondents are only engaging the petitioners in
arder to provide them livelihood. [f there s no work, the respondents company could request the
Labour Commissioner to stop the engagement. No emplover can pay his workmen without work.
It shaows that the work is there.

In this background the contention of the petitioners that the artificial break in service is being
created by the respondents in order to deny the regularization of petitioners who having
completed 240 days and having rendered more than 8 years of services satisfactorily are entitled
fior their regularization, and the artificial break is liable to be ignored.

Jnmﬁubﬂmmjﬂfmmﬂ&uepeﬂﬂmuqnﬁamdnlwﬁudmmLnthermpmtdenlal:n
absoch the petitioners as regolar employees or such of them as may be required to do the
quantum of work which may be available on perennial basis may be ahsorbed if they are
otherwise found fit and they will be paid wages of regular employees. This shall be done within
three months from the production of certified copy of this order.,

However, the rest of the petitioners shall not be disengaged and shall be allowed to continue as

w:tulmmdudzﬁ.mmmdm&mhﬁudu:ndmmmmu work is
available. The question as to whether the work of perennial nature is available or not shall be
dadddhyhhphhhnuﬂmmhﬁmnmmﬂlmm:ﬂmmmrinwdam
facilitate the absorption of the petitioners, No order a5 1o costs.”

7. Feeling aggrieved by the directions lssued by the learned Single Judge, the appellant herein
preferred special appeals but the same were dismissed by the impugned order dated 7.3 2005 on
the: finding that there was no dlegality or infirmity in the judgment and order of the bearned
Single Judge by which the writ petitions were disposed of,

8. Before comidering the contentions raked by learned counsel for the parties, it js necssgary bo
#6t out the terms of the settlement which was entered into by the parties before the Deputy
Labesar Commissianer, Faizabad. Paras 1 to 3 of the ssttlemant dated 6.3.1980 which are relevant
for the eontroversy in hand are being reproduced belmw -

1. The Land losers shall be given preference in engaging for the work in Horticulture Department
and they will be given the job for 20 days 4 month as recnred

2. (ther casual workers {other than land losers) who have completed 290 davs in s colendar L,
shall be given the joh for 15 days a month as pequired

 Cune of ather casual Inbourers of Hortienlture Department who are not coveped uniler ghove

Pitras (1) or (2], efforts will be mads tor engnpe them Elarumgly ather departments. As bl Wt
R

LY
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work and condition of duty, H.A.L. Management will have no responsibility.”

Fara 2 of the setlement dated 26.7.1965 which was arrived at by the parties before the Assistant
Labour Comunissioner, Faizmhad, which is relevant, is being reprodiuced below - "2, Demand
No.w which is related to distribation of working days, both parties agreed that Employer will
distribuote all the available and approved man days among all the labourers. 67 land losers and
bwo skilled labourers will be given work every month from available working days. In this way
rematning man days after utilization form 2106 man days will be equally distributed among the
mhﬂﬂnmhﬂdhﬂmmﬂnﬂtﬁtﬁmnﬂh&dwﬂinmheuhn inita

aeogunl for this purpose.”

9. Shri B.N. Trivedi, learned counsel for the appeliant, has submitted that Hindustan Aeronsiatics
Lid. is & Government Company within the meaning of Sectian 17 of the Companies Act and the
persans employed in the factory of the appellant Company at Korwa are not government servants
but are mainly governed by the provisions of Industrial Disputes Act and other allied enactments,
A govertument servant enjoys a statug of aceount of constitubional provisions and rules framed
under Article 309 of the Constitution, which ix not the case with the members of the respondent
union. Learned counsel has submitted that the respondent union having entered into settlements
with the appellant on 6.3.1980 and 2671005 can claim rights only on the basts of the said
ueﬂinmunﬂmduhuﬁurre;tﬂuﬁ-ﬁunur;umumuqrhuwﬂuurmrufmmkll par
with those who are in the regular establishment of the appellant is maintainable. Learned counsel
fmlhnrnpﬂnhhn,mhﬂh:;hmiﬂﬁﬂﬂﬂﬂﬂlh%u[ﬁnmpmd:mnﬁm
hldmhdhmhumdtj’uhiyﬂrﬁnrmﬂlmﬁ-?mhﬁnnmeﬂiu;uthﬁl
petition. &n priifielal break of 2-3 days was deliberately created twice or thrice in 8 mooth in their
service just to deprive them of continuity in service. He has further submitted that the concemod
workmen hoving worked for a very long period and work being available, they should be given
permanent status and also the same pay scale whi:hilbﬁp.gﬁmtnllu.-:whumlulfmmgulu

establishment of the appellant.

10. We have considered the subsmissions made by learned counsel for the parties. The position of
a government servant is entirely different from that of a workman who is working in an industrial
establishment like the appellant Company. A government servant enjoys a status and a security of
tenure on account of eertain constitational provisions. Tn Union Public Service Commission v.
Girich Jayanti Lal Veghels & Ors. (1006) 2 SCC 482 it was held as under --

“In the case of a regular government servant there is undoubtedly a relationship of master and
servant but on aceount of constitutional mvin]:mlih:mﬂdﬁm.angmdanhhmﬁﬁmh

uqt&dﬂ'ﬁurmhmapmummﬁmmﬂmwuum;mnﬂﬂmkimm&ﬂ
Hul:ll-mdnﬂtnmnhleltvmﬁmu,ghlhtmquiﬂimafﬂmhlmlumqrhnmda&bjn
mmm,mumdmmmwﬂmumpm.mﬁghumwﬁm
l:'ulhtﬂnenniudhylhuulnadufﬂmtmpuﬁuhlbplhhmrymlnhudh'ihu
ﬂmmmunihmﬂuﬂfpuwu'md’:n!d by Article 309 of the Constitution mnd the servios
rules can be unilaterally altered by it

1L An appeintment in government may be on probation or in temporary capacity or permanent
in nature. A permanent government servant has a right to hold the post and he connot e
dismissad or remaved or reduced in rank unless the requirements of Article 211 af the
Constitution or the Rules governing his sorvice ane complied with,

12. The appellant, Hindustan Aeronautics Lid.. is a government company within the meaning of
Secticn 617 of the Companies Act. What will b the logal position of & Government Company and
whether i emplovess can be treated te be government servants was examined in Hegey
Enginoering Mardoor Union v, State of Bihar and s, {106n) 1 80C 765 and it was held 25 ander
i para 4 of the reports:

"It 5 an imdespated fact thar the eompany wia Incorperated wnder the Com P Act sind It is
the company sn Incorporated which eirries on the underiaking, The indertaking, therefore, 15 1wt
e carcied on divectly by the Ceniral Govermiment or by any one of its departmenty gs in 1J;= rseE
ol pots dial Erlegraphs or the Failways., " : -
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in ALK Bindal v, Unlon of Inds (2o0:) 5 SCC 163 the difference. between an emploves of a
govermment and an employes of a8 Government Company was pointesd oot and it was held @ "17.
The begal position i that sdentity of the Government Company remains distinct from the
gevernment. The Government Company b ool identified with the Union but has been ploced
under o special sysiem of conirel and conferred certain privileges by virtve of the provisions
contuined in Sectiona 619 and 620 of the Companies Act. Merely because the entire share holding
is owned by the Central Govermment will not make the incorporated company as Central
Government. It &5 also equaily well settled that the employess of the Government Company are
oot civll servants and so are not entitled to the protection afforded by Article 301 of the
Constitstion (See Pyare Lal Sharma v. Managing Director {1989} 3 50T 448).°

An employee working in an industrial establishment emjoys a limited kind of protection. He may
lose his employment in vamous contingencies which are provided under the Indiestrial Disputes
Act such as lny off os provided in Section 25-C, retrenchment as provided in Section 25-F,
transfer of industrial establishment or management of an undertaking as provided In Section 25-
FF, clasure of undertaking as provided in Section 25-FFF, He may be entitled to notice or wages
ini lew of notice and monetary compensation depending upon the length of service put ia by him.
But the type of tenure of service normally enjoyed by a permanent emplovee in Government
Service, namely, o continue in service il the age of superannustion, may oot be available 1o an

ployes or workman working in an industrial establishment on account of varions provisions in
he Industrial Disputes Act where his tenure may be cut short not on account of any disciplinary
sction taken sgainst him, but on accoent of & anikteral acf of the employer, Therefore, the claim
for permanency in an industrial establishment has o be judged from a different angle and woold
have different meaning.

13. In B.N. Magarajan & Ors. v, State of Eamataka & Ors, (1979) 4 SCC 507, it was held that the
words "regular™ or “regularization” do mot connote permanence and canmot be construed so as 1o
convey an idea of the nature of tenure of appaintments. They are terms calcalated to condone any
procedural irmegularities and are meant to cupe only such defects as are atieibutable o
methodolagy followed in making the appointments. Further, when rules framed under Article
204 of the Constitution of India are in force, no regularization is permissible in exercise of the
executive powers of the Government under Articlo 163 thereof in contravention of the rabes. This
view has been approved by a Constitution Bench in Secretary, State of Kamataka v, Uma Devi
{2006]) 4 SOC 1 (para 16). 1t was emphasized here that only something that bs irregular for want of
compliance with one of the elements in the process of selaction which does not go to the root of
the process, can be regularized and that it alone can be regularised and granting permanence of
rmployment is a totally different concept and cannot be equated with regularization.

S

14. The next question which requires consideration is whether completion of 240 days in n year
confers any right on an employee or workman to cludm regularization in servies. in Mudhyamik
Shiksha Parishad v. Anil Kumar Mishea & Ors, (2005) 5 80C 122 it was held that the completion
of 240 days' work does not confer the right to regularization under the Industrial Disputes Act, It
merely imposes certain obligations on the employer at the time of termination of the services. In
M.P. Housing Board & Anr. v. Manoj Shrivastava (2006) 2 80C 702 {paragraph 17) after referring
tu severnl carlier decisions it has hrnmﬂenmdlhdihwﬂﬂrﬂadﬂutmﬂybeuuuapmm
bad been working for more than 240 days, he does not derive any legal right to be regularized in
service. This view has been reiterated in Gangadhor Pillai v Siemens Lid. (200%) 1 5CC 533. The
st fuestion has been examined in considerable detail with reference to an employer working
;‘L:hﬂﬂ'urnmnlﬂmin Indian Drugs and Pharmaceuticals Lid. v. Workasan, Indian Drups

armacesticals Lid. 2o0901) 50C 308 and aphs e
R s paragraphs 34 and 35 of the reports are being

34 Thus, it i well settled that thers is o right wested in any dally wager to sesk regularization
Regulartzation can only be done in sccordance with the rules and not de bors the rales, In the
case of £ Ramakrishoan ol O v, State of Reruln wind Orrs, (rons) 1o SO0 565 this Court Beld
that there can be o regalarieathon da hors the alos. The same view was faken .in 1. Kishora v

St of Malurashira (19970 3 %0C 209 nnd Union af Indim and Ors, v, Bhamhbar I1||.r| {1906} u.

L i Thi ¢ L PET,
1. The direction lssuel by the Services Tritunal foe regulanizing the serviees of il ity
- =~ E = >
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who had not been appeinted on regular basis in accordance with the rules was et aside although
the petiticmer had been working regulardy for a bong time.

35. In Dir. Surinder Singh Jarmvaal and Aor, v, State of Jamonu & Kashmbe and Ors. AR 1996 5C
2775, Il was beld that ad hoc appoiniment does not give any right for regularization as
regularization s governed by the statutory rules,

15. In the judgment under challenge the High Court has issued a divection to absorb the members
of the respomdent unton a3 regular employess or such of them as may be required to do the
quantum of work which may be svailable on pereonial basis and has issued 3 further direction
that they will be paid the wages of regular emplovees. Tt has also been directed that such of the
members of the respondent unkon who are pot absorbed as regular employees shall not be
disengaged and shall be allowed to continue as per setthement dated 26.7.1905 and shall be
regularized as and when the perennial work |5 available. The direction isseed by the High Court
i effect has two components e creation of posts and also payment of regelar salary 25 In
ahsence of a post being, available a daily wager cannot be absorbed as & regolar employee of the
estallishment. This very question has been considered in Indian Drugs & Phammaceubicnls Lid,
{zupra) and, therefore, we do not consider it necessary to refer 1o the vanous reasons given amd
decisions cited therein. Paras 37, 38 and 47 of the reports, wherein the Bench recorded its

~rmeclusions read as under ;-

S’
'37- Creation and abolition of posts and regularization are a purely exvecutive function vide P.1J.
Joshi v. Accountant General, Ahmedabad and Ors. (2003) 2 50C

632, Henee, the court cannot ereate a post where nope exists. Also, we cannot issue any direction
by ahsorh the respondents or continue them in service, or pay them salaries of regular employees,
a5 these are purely executive fanctions. This Court cannot arrogate to itself the powers of the
executive or legistature. There is broad separation of powers under the Constitution, and the
judiciary, boo, must ko its limits.

38, The respondents bave not been able to point out any statutory rule on the basis of which their
claim of centinusation in service or payment of regalar salary can be granted. It is well settled that
unless there exasts some mobe no direction can be issued by the court for continuation in service or
payment of regular salary to a casual, ad hoe, or daily rate employee. Such directions are
executive fanctions, and it is pet appropriste for the court to enernach into the functions of
another organ of the State. The courts must exercise jodicial restraint in this connection. The
tendency in some courisfirlbunale to legislate or perform executive functions cannot be
appreciated. Jodicial activism in some extreme and exceptional situation can be justified, but
s orting to it readily and frequently, as has lately been happening, is not only unconstitutional, it
is also fraught with grave peril for the judiciary.

47. We are of the opinion that if the count/tribunal directs that a daily rate or ad hoe or casual
ﬂﬂﬂmltﬂhuuﬂh:wﬂhmudlnmhﬂﬂthdurqunnunmuhimm?
hm!m“mﬁﬁwhﬁmuhddhmiﬂﬂmﬂmhhm Stute of
Earnatakn v, Umade (2006} 3 8CC 1, and other decisions of this Court™

m._ln view of the discussion made above, the impugned judgment of the learned Single Juilge
which was affirmed in appeal by the Division Bench cannot be sustained and has to be sel sside,
The respondents are not entited to the relief claimed by them.

L7. The appeals are aceordingly allowed. The jodgment and order dated 31.8.1990 of the learmed
dingle Judge and judgment and order dated 7.9.2008 of the Division Bench are set aside and (e
wiil petitions filed by the respondents hersin are dismisaed. [t is, however, made clear that in
case there is any violstion of the terms of the setlements on the part of the appellant herein, (he
reapoadents will he entitled to enforce thelr fights in sceordanes with law, No arder 45 to costs
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REHBENT ;

1 U D GMEN T ARISING OUT OF SPECIAL LEAVE PETITION {CIVIL) NO. 10819 OF 2005
C.K THAKKER, J.

i. Laave granied

2. The present appeal is filed by the Hindustan Petroleum Corporstion Lid, (Corporation for
short) agninst judgment and final order dated January 28, 2005 in Writ Petition No. 641 of g
by the High Court of Judicature at Bombay. By the impugned onder, the High Court allowed the
writ petition filed by the respondent-writ petitioner and ruled that he was entitled to the stutus af
permanent emplaoyee of the Corporation with effect foom the date of filing of the petition Le
March 16, 1992 and all the benefits aceruing by virtue of such peErmanEny

3. Short facts giving rise to the present appeal are that appellant-Corporation (s & Government
Company within the meaning of Bection di7 of the Companies Act, 1056 [T in the ease of the
Cowporation that the writ petitionsr was engaged by the Corporation in 1984 on casuul basts as an
tnskilled workman at s refinery at Bombay, The writ petitioner filed Welt Putition Mo, 86 of
a2 i the High Coort by Invoking Articlis con of the Constitution, inter alia, pr dving .rh;n he *:

declared as permanent worksan on the past nf Compounder/Dresser with effect from Jun
f I Jone &
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1487 in the Corporation. A prayer was also sought to direct the Corporation to extend to the writ
petitioner all benefits accruwed in his fovour by virtue ol his permanency with 18% [nlerest. 1t
appears from the record, however, that sinee the writ petitioner was engaged purely un ad ho
and tempornry basis withaut following proper procedure of law and without there being any right
in hiis favour, the Corporation stopped engaging him from June, 1996, Being aggrieved by the said
action, the workman raised an indusirisl dispate Failure report was submitted by the
Concilintion Officer and the Central Government, in exervise of power under Section 10{d) read
with Section 10(zA) of the Industrial Disputes Act, 1547 (hereinafter referred to as the Aet)
reforred the dispute for adjudication to the Central Government Industrial Tribunal, Mambai,

4. The Tribunal vide Award dated April 10, 2003, allowed the Reference, It was hald that the
workman was not a regularly appointed Compounder/ Tiresser but was a daily wage employee.,
But as he had worked for more than 240 days in the calendar vear just preceding the date of his
oral termination, the action amounted to retrenchment within the meaning of Section 25F of the
Act and be was entitled to reinstatement with back wages. The Tribunal, bowever, made it dear
that it was not considering the question of regularization of services of the workman because of
Wi reasme;
{i] the Reference did not cover the question of regulanzation; and (i) the workman had already
filed a writ petition for the relief of regularization which was pending in the High Court. The
= Award passed by the Industrial Tribunal was challenged by the Corporation im the High Court. A
Single Judge of the High Court as well as a Division Bench confirmed the said Award. The matter
came b an end there and the award attained finality.

5- The writ petition which was instituted by the writ petitioner-workman then came up for
liearing before the Division Bench of the High Court and as stated above, the High Court allowed
the petition by making rule absolute and by directing the appellant-Corporation to make the writ
pﬂiﬁnmpﬂmﬂmwmmﬁmwilteﬂ'edﬁ-nmth:dateufﬁﬁh:uhhwﬂrpeﬁﬁm_
The aforesaid order and directions issued in the writ petition by the High Court ore challenged by

the Corporation in the present appeal.

&, Notice was isswed on May 11, 2005 and affidavit in reply and rejoinder were filed thereafter.
The Registry was then directed to place the matter for final hearing and that is how the matter
has been placed before us.

7. We have heard learned counsel for the parties.

H. The learned counsel for the appellant- Corporation submatted that the High Court was in grave

?mhmumlmﬁm-MWmmﬂﬂrwﬁﬁmamwthm
all benefits with effect from 1992, It was submitted that the writ petitioner was never appointed
hmmmmmmummm Mor he was qualified o be
appainted as Compoander-cum-Dresser. No donbt, when the Corporation stopped engaging the
mﬁmhlgﬁhnﬂmiﬂnﬂﬂﬂﬂp@:mﬂh:hﬁmmlﬂlﬁﬁﬂwm
ot Award of reinstatement in ﬁmﬁﬁe%whi:hmmnhdmlhﬂiﬂ Court. To
that extenit, therefore, the Corporation cannot make any grievance ua the order has becomes final,
The workman was accordingly mmwmmwbﬂimmp&lhdbﬂmah
the Award The counsel, however, submitted thjtlh:ﬁmadgﬁnmnrﬂ}eappcuml-
Corporation ks that the High Coart, in exercise of power under Article 226 of the Constitution,
could not bave directed the Corporation te make the writ petitioner permanent and grant benefit
on that basis from 1992, When initial appointment of the workman was illegal and he was not
having requisite qualifications, it was oot open to the High Court to grant relief which was
claimed by the writ petitioner under Article 226 of the Constitution and the appeal deserves fo be
allowedd

% The learned counsel for the respondent-workman, on the ather hand, supported the arder
passadd by the High Court. He submitted that wiien the action of termination of services of the
workman wis hield to be bad and e Reference was allowed and Award wis possed i Fvoair o
R werkiman pratiting relnststerrent and fll back wiges, Ihe order passed by the High Court in
e Wl petilion oonld i e ubjerted. It i Fneequenbial action based on ezelier oward, Bven
otherwise, the warkman wae enbitled 1o all the benefiis inclsding permanenes an F pavaeni of

il ""5-I'._'|r|1.|-|-l_|_'|'l||l'|ul-'l:l:-'|’|-|'l‘i?EIGE'-I
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wages and other reliefs. It was made explicithy clear in the Award passed by the Tndustrial
Tribunal that the relief of permunency was not considered in view of the fact that a petition
instituted by the workman was pending in the High Court and ambit and scope of Reference was
limited 1o termination of services of the workman. The High Court, therefore, considersd the
facts and circomstances and rightly granted relief in favoar of the wiit petitioner. [ was also
submitted that the petitioner could not be sald to be not qualified to be appointed as
Compounder/ Dresser. He was appoinied as early 25 in 1084, Even prior to first termination, he
had completed services of msore than & decade. He had also passed 5.5.C. examination as encly as
I 196G, He had obtalned Nursing Certificate from 5t. John Ambulance Association of India, He
had cleared First Ald Examisation and was having experience of more than two decades. If, in the
light of all these facts, the High Court granted refief in favour of the writ petitioner, & cannot be
said that by doing so, the High Court had committed any illegality or impropriety and the said
order requires interference in exercise of discretionary jurisdiction of this Court under Article 136
of the Constitution.
1. Having beard learned counsel for the parties, in owur opinion, the appeal deserves to be
allowed. So far as termination of services of the workman is concerned, the gquestion was decided
in his favour in earlior proceedings which had beeome final and it = not open to the Corporaton
toargue that point. It has rightly been stated on behalfl of the Corporation that the order holding
rmination of services of the workman being illegal and contrary (o law had reached Gnality. An
“~ward passed by the Industrial Tribunal was confirmed by a Single Judge as well as Division
Bench of the High Court. The workman was reinstated and was also granted all benefits to which
b was held entitled in those procesdings. But, it has come on record that 2t the dme when the
services of the workman were terminated in (996, a writ petition filed by the workmazn was
pending in the High Court. In the yvear 1962, the workman had approached the High Court for the
stutus of permanency and all benefits Bowing therefrom.

i1. To us, however, the leamed counsel for the appellant-Corporation is righl o submitiing that
setfing aside an action of termination of services betng vislative of Section 25F of the Act does not
mecestarily follow that the workman mist be beld satitled to the benefits claimed by him in the
wrtl petition, mamely, statiss of permaneney and claim of regular pav scales and other benefits
baserd on permanency. Tn our judgment, twa things are distinet, different and operate in different
areas. In Reference proceedings, the question before the Industrial Tribunal as also before the
High Court was whether termination of services of the workman was in cossonance with low,
Coee it was held that there was breach of Section 25F of the Act, it necessarly followed that the
order of termination was in vislation of law and direction was reguired to be isssed in the form of
reinstatement of the workman. The sabd order was, therefore, confirmed by the High Court. But

vuurmﬁdqﬁhhmﬂmhﬂnﬁﬂi&h%mﬂnmhnﬁnﬂh
Constitution as to permanency amd other benefits on that basis, the writ petitioner could not
cantend that since the action of termination of his services was held o be {legal and he was
ordered to be reinstated by Industrial Tribunal and the said Award was confirmed by the High
Court, ipso facto, he ought to be treated as permanent employes of the Corporation and must be
held entithed to the benefits claimed in the writ petition. To that extent, therefure, the order
passed by the High Court ks not in eonsonance with law.

1z, Both the parties in this connection referred o several judgments in support of their respective
cumntentions, We do not wish to deal with all those judgments since, in our oganion, law & well
sottled on the point Bul as already noted earlier, the High Court, not only continued the
appointment of the writ petitioner but cheerved that onee the appointment wis made and the
warkman was allowed to work for two decades, it would be hard and harsh to deny him the
confirmation on the post.

13, The High Lu'l.u'l further stated We, therefore, hold that the petitioner {workman. Fespondant

hervin) is entitled to the status of permanent employee of the Corporation asel aecordingly vea

::ukett}:r I|1_'||:' absolute in terms of prayer clonse (2} with modification that e petitiones wokld
teititled o permanency with effect from the date of fling of the petii i i

ks ueeordingly dispased of ’ e,

L4 Praver ta) in the Wil Petition hefore the High Court reads thoy

hiks i el i v iensn O IO RRS R
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[a) That this Honblie Court be pleaged 1o declare the petitioner to be & permanent workman of the
respondents in the post of Compoundery Dresser woed, 660987 and direct the responidents to
pay the petitioner all the benefits accruing by virtue of his permanency including fitment with
anmual increments in the appropriate grade with retrmospecive effect,

15. The High Court abserved that the writ petitioner was working a5 Compounder) Dresser right
from g8y, It was not disputed that there wes requirement of Compoonder/Dresser st the
Refinery which was working all througheut seven days in a week. [t also aoted the cheservation of
the Tribunal in sarlier Award that if ithe policy decision was breached in the appointment of the
workman, the appointment could not be said to be illegal or prohibited by law, Such appointment
would be merely iregular but not illegal

i In pur opinion, the High Court was in clear error in equating reinstatement of employee in
service in earlier procesdings with confirmatson and granting status of permanency. Conlinuation
i or regolarization of serace of an employes and extending the bepefit of confirmsation o
making him permanent are two different concepts, Before more than four decades, in State of
Mysore & Apr, v SV, Narayanappa, {1567} 1 SCR 124, selting aside the order passad by the High
Court of Mysore, this Court observed that the High Couort erronecusly proceeded on an
assumption that regularisation meant permanence. The Court stabed that regularization would
not mean that the sppointment would bave to be considered as permanent,

h_:?.j.p.h,h BN Nagarajan & Ors. v, State of Karnataka & Ors,, (1979) 4 SCC 507, orders were
passed by the State Government promoting certain officers as Assistant Engineers on o regular
basis. It was argued that the regularization of the promation gave it the colour of permanence and
the appointments of the promotees as Assistant Engineers must, therefore, be deemed o have
been made substantively. The Court held that the words regular or regularsation do nol connoete
permanence., They are terms calculated to condone any procedural irregularities and are meant to
cure only such defects as are attributable to the methodology followed in making the
appointments and cannot be construed so 85 to convey an idea of the nature of tesure of
appointments.
18, [n the case on hand, according fo the appellant-Corporation, the workman was appointsd on a
purely ad hoe and temporary basis, without following due process of law. His name was never
sponsared by the Employment Exchange nor an advertisement was issued for the purpose of
filling the post to which the writ petitioner was appointed. Cases of other similarly situated
persons were not considered and the appointment was not legal and lawfol. In industrial
adjudication, an order of termination was quashed as it was not in accordance with law. But that
fid mot mean that the workman had substantive rght to hold the post. The High Court was,

“eaterefore, wrong in directing the Corporation to make the writ petitioner permanent and 10
extend him all benefits on that basts from 1992, The said direction, therefore, has to go,

19. For the foregoing reasons, the appeal is allowed by setting aside the direction issued by the
High Court ordering the appellant-Corporation to make the writ- petithoner (respondent herein)
permanent employes of the Corporation and to grant all benefits on that basis with effect feom
the date of filing of wril pelition,

20. We may, bowever, ohserve that sinee the writ petitioner is working with the appellant-
Corporation sinoe 1984 and by now, he has completed more than two decodes, his case for
permanency be considered by the Corporation sympathetically. If there is age bar in considering
the ease of the writ petitioner for permanent appointment, the appellant- Corporation will not
treal the writ petitioner ineligible on that count in view of the fact that he is already in service of
the. Corporation since 1984. If there are statutory rules/administrative iMMM;gMIinﬁ
which require minimum educstional qualification and/or esperience, it is open fo the
Corpotation to instst complianes with sueh mles/instractions/guidelines. But if there is power of
relaxation with the Corporation or any of its Officers, the ippellant-Corparation will consider that
ispest us well keeping in view the fact that the wei petiticmer was appointed in 198y, )

covnpleted service of more than Uwenty years nod is having rich experfene i

20 Im the pesult, ghs = al BT
s " ulu . appeal is allowed. The order passed and di tons issued by the High Court
Hia b 3 ¥ ¥ 3
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¢ Pra trial Tribun r
Singl: Bench : Justice 5.P Khare,
Presiding Officer.

Reference No.6 of 2008

Bhchimi Madhya Fradesh
Engineering Udyog Shramik
Sangh, Mandsaur.
Vs.
Executive Engineer .

Public Works ﬂ:ﬁ'nﬂht
Shajapur.

-~ First Party.

- Encuidl’"ml}r

Mundnrﬂcchnn 10 of the Industrial
- Disputes: Aet; 1947, made by the Deputy-
- Labour Commissioner, M.P., Indore)
First party by Shri Girigh Potwardhan, Advoeile.
Second party by Shri Satitush Chaurasiya, Adummh:r

Lot

A yr't!.'

D

(Passed on 12 " September, 2008)
(Pronounced on ™ September, 2008]

This is a reference unrl':r Section 10 of the Induzmal

Disputes Act, 1947, (hereinafter to be referred 1o as the Acr},whlch

has been made by the Deputy Labour Commissioner, Indore on

9.4.2008 for adjudica ion. *_I*hn terms ol reference are as under:-
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2. The first party ﬂn'mn is represcaled by Shri Jagﬂlﬂ}'
Mishra who i said to be the President of the Union. Te'fas -

submitted ils statement of claim. The second party (employer) has
submitied its reply. Both the sides have submitted documents and

- affidavils.

Hey

3, From the mﬁ",&‘f ice and the statement of claim
submitted by the first party Ulﬁm and its reply by the second part_-.r

and from the documents an ﬁ"ls. it is found that Lalji and = ey
216 other persons as per ]i‘ﬁmﬂd to the order of refcrence were

appointed in Public Works Depariment on daily wages. They are

wuﬂ::ngfmmlfm 'ﬁ‘:ﬂ‘hl'ﬂ.‘.ﬂﬂlbﬂngl‘mltﬂﬂ mgularpa_',l
scale. They are being pﬂ:lﬁf wages as per Minimum Wages Act, |

1948, It is not in dispute that there are no "clear vacancies"
(permanent posts) against which these daily wage employees may
be appointed. The procedure for recruitment of regular cmployees
has not been followed while engaging these persons on daily
wages. The legal position is now well selthed that such daily wage
employees e nol entitled  lo classification as permanent
employces as per S50 2(i) framed under the M.P. Indusirial

Employment {Standing Orders) Act, 1961



s under -
"A 'permanent employee’ is one who has completed six
months' satisfactory service in a clear vacancy in one or

more posts whether a3 a probationer or otherwise, or a
person whose name has been entered in the muster roll
and who is given a ticket of permanent employee”,

5 In Superintending Engineer, P,W.D. vs. Deyv Prakash
Shrivas, 1999(1) MPLJ 466, the Full Bench of the High Court of

M.P. laid down the law in para 4 as under:-
"Clause 2 (i) clearly says that permanent cmployee is

one who has completed six months' satisfactory service

in a clear vocancy in one or more posls whelher as a
probationer or otherwise, or a person whose name has
been entered in the muster roll and who is given a ticket
of permanent employee. What it conveys is thal a
person would be entitled to be declared under this
Standing Order as a permanent employee subject to the
conditions that he has. put in six months' satisfactory
service against o clear vacancy, Therefore, one of the
pre-condition is the existence of a clear wvacancy,
second is that he should have worked against the clear
vacancy for a minimum period of six months and third
is that his service should be satisfactory. It is irrelevant
that a man might have worked for 10-15 years and if
there is no permanent vacancy available and his service
record 18 not satisfaclory, then he cammol be clossilied gy

& PPrfnaneant ame
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6. The above mentioned definition of "pemﬁn:ﬂt cmp]ray
has been interpreted by the Supreme Court in several recen

decisions. In State of M.P. vs. Onkar Prasad Patel, 2006 (108)
FLR 347 = (1005) 13 SCC 489 it has been held by the Supreme

Court: "In view of the clear definition of a "permanent employee”,
as given in the Standard Standing Order, the applicant/workman
cannot be categorized as a permanent empleyee even though he

may have completed six months satisfactory service. The other

requirement that the service was rendered in a “elear vacancy™
in one or more posts has to be established. The conditions are
cumulative and are not independent of each other". The Supreme
Court set aside the orders of the Labour Court, Industrial Court and
the High Court taking contrary view. It has been observed by the
Supreme Court in Para 3 of the above judgment: "Afer having
held that the nﬁiﬁ:nﬁt}wwkmnn had notl been appointed to any
permanent and vacant post, the direclions given do not stand to

reason .

7. In M.P.Housing Board vs. Manej Shrivastava
(2006) 2 SCC 702 the Supreme Court again held: "A person with
a view o obtain the statusof a "permanent cmployee" must be
appointed in terms of the statutory rules. [t is not the case of the
respondent that he was appointed against a vacant post which
was duly sanctioned by (he statutory authority or his
appointment was made vpon following the statutory law operating

in the field”.

A\l




as under :-

"It is one thing to say that a person was appointed on an
ad hoc basis or as a daily-wager but it is another thing
to say that he is appointed in a sanctioned pest which
was lying vacant upon following the due procedure

prescribed therefor”.

9. Again in State of M.P. vs, Lolit Kumar Verma, AIR
2007 SC 528 the Supreme Courf reiterated: "A workman,

therefore, would be entitied 1o elassification of permanent
or temporary employee, il-the condilions precedent therefor are
satisfied. Respondent was nol appointed against a clear vacancy,
He was not appointed in a permanent post or placed on probation.
He had also not been given a ticket of permancnt employee.
Working on daily wages alone would not entitle him to the status

of a permanent employee"”,

10, In Seeretary, State of Karnataka vs. Umadevi, AIR
2006 SC 1806 the Constitution Bench of the Supreme Court dealt

with the cases ol doily wage employees and laid down the law as

under:- -
" Unless the appointment is in terms of the relevant
rules and after a proper competition among qualified
persons, the same would not confer any right on the
appointee. If it is a contractual appointment, the
appomiment comes to an end at the end of the contract,
bl were an engagement or appomiment on ditly wages

reepzp e hmaie "
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not claim to be made permanent on the aupiqr;'q:_if i '.‘ 2 I.J’.-f
term of appointment, It has also to be clarified tha o
merely because a temporary employes or a casual wage

worker is continued for a time beyond the term of his
appointment, he would not be entitled to be absorbed

in regular service or made permanent, merely on the
stength of such continuance, if the original
appointment was not made by following a due process

of selection as envisaged by the relevafit rules,

While directing that appointments, tcmporary or
casual, be regularized or made permanent, Courls arc
swayed by the fact that the cunwpﬂ pecson has
worked for some time and in somc cases for a
considerable length of time. 1t is notas il lhe person
who accepls an cngagement cither temporary or casual
in nature, is not aware of the nature of his employment.
He accepts the c:ﬁpru}rmv:nt' with eyes open. It may be
true that he is not in a position to bargain - not at arms
length - since he might have been searching for some
employment so as to cke out his livelihood and acecpls
whatever he gets. But en that ground alone, it would not
be appropriate to jetlison the constitutional scheme of
appointment and 1o take the view thal a person who
has temporarily or casually got employed should be
directed o be continued permancntly. DBy domg so, 1

will be creating another mode of public appointment



ST

Employces were engaged on daily wages in the
concemed depariment on a wage that was made known
to them. There is no case that the wage agreed upon
was not being paid. Those who are working on daily
wages funmd a class by u-u:mse].vels they cannot claim

L1.
SCC 67 the Supreme Court observed: "A post must be created and/

e

that Eh‘ey are discriminated as against ¢ those who have

been regularly recruited on theebasis of the relevant’

rules.

The argument that Art. 23 of the Constifution is

I:Eenchled the employment on daily woges amounts 1o

foreed labour, cannol be accepted. ARcr.all, the
employees accepted the employment at their own

volition and with eyes open as to the npature of their
employment. The Governments also reyvised the -7

as”

minimum wages payable from time to time in the light =

of all relevant circumstances. [t also appears  that
importing of these theories to defeat the- basie
requirement of publie employment would: defeat (he
constitutional scheme and the constitutional goal of
equality.

In State of M.P. vs. Yogesh Chandra Dubey, (2006) 8

or sanctioned before filling it up. If an employee 1s not appointed

against a sanctioned post he is not entitled 1o any scale of pay.

Regularisalion is nol o mode of appointment”

[ndlinn P
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continuation in service or payment of regular pay scale could be
issued in favour of a casual, adhoc or a daily rated employce.
The Court cannot create 4 pﬁﬁt whnru none q;gm nor issuc any

them in m:nrlt:i.’: nor pﬂj’ them salary of mguin;r cmployees a8 these
are purely cxecutive or legisiative flinuﬁuna“.‘

5 in Hindustan AGopsoties Limited v, Dan Bahadur
Singh, AIR MM ﬂﬁrﬁgnem were Malis working on

daily wages. They had warked for about =1g|1|: years on daily
wages. They claimed parity with Malis working o, regular pay
scale. The Allahabid mﬁﬁw uimntm that the petitioners be
epiilaF éniployeds and to pay fhcm wages.in regular

pay scale, The ﬁﬁbmr)ﬁlmd that the order ol the
Allahabad High Court & tWo components i.e. ereation of posts
and also payment EM% "I'ha Euprm Coust, rolying
i VA oj Shrivastava, Indian Drugs

st il Mﬂi‘i cases referrcd

above set aside the order of the Allahabad High Court. It has been
hicld that the Court cannot direet the employer o create permanent

posts for absorbing the daily wage cmployees.

14, In Umadevi' 5 cose relerred above in pasa 36 ihe
Supreme Court made the following observations in this respect :-
" If the court were (o void a contractual employment

of this nature on the ground (hat the pitrtics  wore

@ NG
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enable the courl Lo grant any relicl to that employee, A
total embargo on such casual or lemporary employment
is not possible, given the exigencies of administration
and if imposed, would only mean that some people who
at least get employment temporarily, contractually or
casually, would not b¢ gétfing evér that employment

_wmﬁmwwmm&ﬁm dome

succor to them. Afer all, innumerable ‘citizens of our

o — Er—————

i e

15.

compelled Lo accept ahcﬁmﬂ-nr‘t&iﬁ‘tﬁéﬁﬁﬁ?&ﬁlﬁmem
if one is not inclined to go'in for sudﬁ"‘ﬁi‘i"'qﬂ’i‘ijhjrmunt
It s in that context that one has to procéed oA the basis
that the cmplwmm'awu--mpwmg the

nature of it and the m:mm:qu:nm ﬂnﬂhﬁiﬁm i

It has been nrguﬂd on. m:atum first party that in

w-:me it has been observed by the Supréme Court that
those daily wage employecs who have rendered 1107yéars of service
should be considercd by the appointing EIII_iIhHI'H}" lor gront of
regular pay scale and, therefore, a direction should 'be given to the
second party. This argument is not acceptable. The Supreme Court

has given direction in respect of those ::mpluy::::s ﬂn!}r who have
been appointed according to the procedure prmihed by law
against clear vacancies and not in respect of those persons who

have been appeointed without sanction of regular pests, without

following the procedure for regular reeruitment. In any case i the

lirst parly [eels Lhat there is such a direction by lhé"ﬁﬁi@

vast colintry arein sedrchof Emplaymént and one is not

=4
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is no need of any further direction by this Tribunal.

16. It has also been argued on behalf of the first party that
these employees should be given atleast the minimuny of the pay of

regular pay scale. This argument has not been annﬂptcd by our

AT UG 153
directed to give the minimum of the pay scale to (hese 717
employees. These 217 employces whose names-are given in‘the list
annexed to the order of refercnce, who are workitig ‘on daily
wages, are not entitled -:Insalf'ualmn as p«nﬂﬂhﬁhphyean

They are also not entitled o regular pay seale.

L g

17. In vmﬁr of above legal position, 217 workmeén whose

names, p@pmm the listannéxed to the order nfrﬁ'a;%w, who

mwmmmW ate ‘mot entitled to mﬁﬁ“

Eatenge i T
F"l']"

permanent cmployees. Thu?ma-!m not 1’::"'@#’v ;

18, The reference is answered accordingly, A copy of this
Award be sent to the Depuly Labour Commissioner, Indore as per
Section |7 of the Act and Rule 25-A of the M.P Industrial Disputes
Rules, 1957 for acknowledgment. The case is fixed on 25.09,2008
for pronouncement of the ﬁward and the acknowledgment must be

communicated to this Tribunal before that date.
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\sari Nandan Prasad & Anr vs Employer I/R To Mangmt.Of F.C.L & ... on 17
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Author: A K. Sikn
Bench: K.5. Badhakrishnan, Ak Sikri

{REPOETANLE ]
TH Tim SLPEEME CDURT OF [MO0A
CTWTL ASSfUIATE JURISDICTION
CIVIL APFEAL Mog. }417-2418 /2914
{arisling out of S L.P.(Clvil) Mos. J9634:TBEIE/2888)
Hari Wandsn Prassd & anr, appel lants
L
V.
Evployer [/ Eo Mangmt.of FCI & Anr. Rz potdenis
Jjudeme M
AKSIKRLL.
b Leave granted.

2. The two appellants have filed one combined Special Leave Petition, which arises out of a
common judgment dated 27.6.2008 passed by the Division Bench of the Jharkhand High Court
in two LPAs which hod been filed by the respondent herein viz. Food Corporation of India (FCT),
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The two appellants were working on casual basis with the FCL After certain time, their services
were dispensed with, Both of them raised industrial dispate alleging wrongful termination which J‘?E’
was referred (o the Centrul Government- eum- Industrial Tribunal (OGIT). These proceedings
culminated in two awards dated 12520006 and 18 121096 respectively passed by the OGIT. In

both these swards, termination of both the appetlants was held to be illegal ond they were

direrted to be reinstated with 50% back wages, The CGIT also ordered their regularization in

service. FUI filed Writ Petitions in both the cases challenging these awards which were initially

ndmitted sometime in the year 1088 and the operation of the awards was staved, However, orders

were passed onder Section 17-B of the Industrial Disputes Act (11D Act) directing pavenent of full

wages 35 last wages drawn ta the appellants from the date of the award in each case. These Writ

Petitions were ultimately dismissed by the leamed Single Judge vide common judgment and

order dated 1952005 As pointed out above, this judgment of the leamed Single Judge was
challenged by the FCI by filing LPAs. These LPAs have been allowed by the Division Bench,

therehy setting azide the orders of the learned Single Judge as well as awards passed by the CGIT,

This is how two appellants are before us in this appeal.

3. Before we proceed further, we deem it appropriate to give the details of nature of employment
of each of the appellants with the FCT and benure et as well as the gist of the tribunal's awands,

e ari Mandan,

v He was engaged on daily wages basis o5 Labourer-cum-Wockman, in the exigency of the
situation, at Food Storage Depot, Jasidih by the Depot In- charge, PCL, Jasidih on tst June 1080,
On the ground that services of appellant No.1 were no more required, he was disengaged w.e.f
L3-1983 While doing 50, no notice or notiee pay or retrenchment compensation was given to
him. Appellant No.1 raised industrial dispute which was referred to the CGIT by the Ceniral
Government vide reference order dated 1101992, with the following terms of reference:

“Whether the action of the management of Food Corperation of India. in retrenching
Shri Harn Nandan Prasad, Ex-Casual Workman, in contravention of Section 25-F of
the LDLAet, 1047 and denying reinstatement with full back wages and regularization of
his service 15 Jegal and justified? If not to what relied the concerned workman s

eqititled 102"

5. The CGIT gave its award dated 12.12. 1096 bolding that the termination was In contravention of
Section 25-F of the Industrisl Disputes Act. The OGIT also, while ordering reinstatement of
pellant No.a, held that he was also entitled to regularization of his services from the date of his
“—toppage from service dated 1.3.1983. Back wages to the extent of 50% were awarded. As far as
vection for regularization is concerned, it was based on Circular issued by the FCI whershy any
temporary worker employed for more than 9o days was entitled for regularization of his service.
It was noted that as per the said Circular the Management had regulirized the services of 7o-75
similarly situated casual workers and therefore denving the same benefit to appellant Mo
amounted to dizerimination.

Grabind Kumar Choudhary,

6. Appellant No.2 was engaged on daily wages as casual Typist at the District Office, FCI,
Darbhangs against a vacancy of Class-111 post on 5.9.1986. He worked in the capacity ]
15-9.1990 when his nome was struck off the rolls. He also raized industrial dispute which was
referred 1o CGLT with following terms of reference:

“Whethor the action of the Management of Food Corporation of India, Laaherisarai,
Darbhanga is legal and justified in retrenching Shet Govind Kumar Chaudhary, who
WAE working &s Casoal Typist. arbitracily and in violstion of Section 25-F wf the
LD Act, and denying reinstatement with full back wages and regularization of service
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"¢ logal and justified? IF not to what relief the concerned workman s entitled to?” In
his ease, the award dated 13121996 was made by the CGIT on almost dentleal
premise, 45 in the case of appellant No.y, supported by simikar reasons,

7. The lenmed Single Judge while dismizsing both the Writ Petitions filed by the FCI concurred
with the findings and reasons given by the CGIT.

A In the LPAs before the Division Bench, the primaeny contention of the FUL was that theee could
not have been any direction of regularization of services even on the sdmitted case of both the
workmen, viz. merely on the ground that they had worked for more than 240 days in a calendar
vear 45 casial emplovess. [t was also submitted that though the Distrct Manager of the FCI was
authorized to employ persons as temporary workers, such an authority was given for emploving
them for 7 days only and no more, and in case of violation of this strict stipulation contained in
the Circular issuwed by the FCL, the concerned officer could be proceeded against departmentally.
It was further argued that even if such temporary employment was to continue beyond stipulated
pertod of 7 days, since these two workmen had worked on daly wages basts, that teo for-a perod
of 3 years or so, there could not have been any regularization of these workmen in view of the
judgmients of this Court In the case of Delhi Development Horticulture Employvess Union v,
Nelhi Administration AIR 1992 3C 789 and Constitution Bench judgment in the case of Secretary,

fesbate of Karnataks vs. Uma Devi & Ors. (2006} 4 5CC 1. These contentions have impressed the
“hivision Bench of the High Court, and sccepted by it, giving the following reasons:

“The Tribunal has apparently misconceived the principles of low laid down in this
contest. In the case of Delhi Development Horticulture Employees Union vs. Dedhi
Administration (AIR 19g92) SC 789} the Supreme Court has categoeheally laid down
that temporary employees, even if they have worked for more than 240 days. canniot
claim gy right or bepefit for putomatic reguiarization of their services. Similar view
has been taken in the case of Post Master General, Eolkata & Ors vs. Tutu Das { Dutta),
reported in 2007 (5) 8CC 317. More 50, where no posts are creited or ao vecancies o
sanctioned posts exists, only on the ground of working for more than 240 days,
regularization cannot be directed, Even in cases where there are regular posts and
vacancies, the procedure laid down for appointment has to be followed.”

4. In 5o far as contention of the appellant predicated on Circular dated 6.5, 1997 i5 coneerned, on

the basts of which they claimed that 7o-75 persons had been regularized and discriminatory

treatment could not be meted to them, this contenthon has been brushed aside by the High Court
.,,._" the impugned judgment in the [pllowing manner:

“The, contention of Mrs.Pal that there has been discrimination as several persons were
regularized on the basis of the Cireular of the Management dated 65,1087, cannot be
accepled. Reliance for this purpose on the case of U.P. State Electricity Board vs,
Pouran Chundrs Pandey reported in (2007) 11 5CC g2, is also of no help to her. Firstly,
there were several conditions and criteria in the said Circular for repularization, but
thers is no finding that the respondents workmen In these appeals fulfilled such
criteria. Secomdly, in the case of U.F.State Electricity Board mattes (supra) the
employees of the Co-operative Society who were taken over by the Electricity Board
claimed that the decision of the Electricity Board dated 28111996 permitting
regularzation of the employees working from before 4.5.1990, will alse apply to them
a5 they were alse appointed prior to 4.5.1990 in the Scoiety. It was held that since the
taken over employess were appointed in the Society before 4.5.1990, they could not be
densed the benefit of the said decision of the Electricity Board, There is nothing to
show that the appointment of the taken over emplovees was made by the Sowinty
without following the procedure in that behalf, whereas in the present case, the
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respondents workmen were not appointed agsinst vacant and sanctioned posts after

following the procedure of appodntment,

Furthermuore, in paragraph & of the jodgment of the Constitution Bench in the case of
Secyetary, State of Karnataks vs. Uma Devi (2006) 4 S5CC 1 it was held that no
Government order, notification or circular can be substituted for the statutory mles
framed under the authority of law. In para 16 of the judgment in the case of R.5.Garg
va. State of ULP, (2006 (6) S0C 4300, it hes been held that even the Government
cannot make rules or isaue any executive instructions by way of regularization. Similar
view has been taken in the case of the Post Master General {supra). Therefare, the
respondent workmen cannot claim regularizalion on the basis of the said Cireular of
the Management dated 6.5.1987, nor the said jodgment of the U.P, Electricity Board
{supra} is of any help to them.”

10. Heavily relying upon the judgment in the case of Uma Devi (supra), the High Court has held
that #s both the appellants did not render 10 or more years of service, their cases do not come
even in the exception carved out by the Constitution Bench (n Uma Devi's case.

11. Another contention raised by the appeflants before the High Coort was that the ratio of Uma
evi's case had no relevance in the cases of Indusirial asdjudication by the Labour
h""'ﬂllmnndutrhl Tribunals. However, even this submission was found to be merithess by the
-igh Court taking support of the judgment of this Court in U.P. Power Corparation V. Bijli

Mazdoor Sangh & Ors. (2007) 5 50C 755.

12, We may record here that the Division Bench accepted that there was infraction of Section 25-F
of the [.D.Act in both the cases, However, they were held not entitbed to reinstaternent because of
the reason that they were employed strictly as temporary workers, without any stipalation or
promise that they would be made permanent and therefore reinstatement of such workers was
not warranted and they wers entitled to gel monetary compensation only. As far as compensation
ig comormed, since both the appellants were paid the money equivalint to wages last drawn, for
number of years when the Wrt Petitions were pending, under Section 17 -5 of the LD, Act, the
High Court felt that the appellants were duly compensated and no further amount was pavakle,

13. Challenging the validity of the approach of the High Coart, the learned counsel for the
appellants submitted that the entire thrust of the judgment of the High Court rests on the
decision of this Court in Uma Devi's case which was impermissible as the sald judgment is
“larified by this Court subsequently in the case of Maharashtra State Road Transport Carpuration
‘i Anir. vs. Casteribe Rajya Parivahan Karmchari Sanghatana {200g) 8 S0C 556, wherein [ is
.ull,inm:guﬂmitqms.dminmh:mtndunrhlmuhnu:ﬂumtammmud.ﬂw
enjoy wide powers under Section 30(1)0b) of the Industrial Disputes At to take affiemative action
in case of unfeir labour practice and  these powers  include power o order
regularization/permanency. The Court has, further, clarified that decision in Uma Devi lirnits the
seope of powers of Supreme Court under Article 32 and High Courts under Article 226 of the
Coastitution to issue directions for regularization in the matter of public employment, but power
to take affirmative action under section 30{1)(h) of the 1D.Act which rests: with the
Industrial/Labour Courts, remaing intact. [t was, thus, argued that entire edifice of the impugned
judgment of the High Court erected an the foundation of Uria Devi (supra) crumbles.

14. The learned eounsel for the FCL, an the other hand, referred to the judgment in U.P. Power
Corporation (supra) wherein this Court has taken unambiguous view that the Taw Jaid down in
Utna Devi is applicable to Industria] Tribunals/Labour Courts as well, It was submitted that the
judgment in UL P, Powar Lorparation {supra) wis oot taken sote of in the subsequent judgment in
Muharashirn Sate Road Transport Corporation {supra} and this Court shoubld follow the carher
tidgment rendered in ULP Power Carperation’s case, The learned counsel 3k reliod upon the
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recen: judgment of this Coust la the case of Assistant Engineer, Rajasthan Development
Curporation & Anr. ve, Gitam Singh (2013) 5 SCC 136 v contend that even when there is g
wrongful termination of services of a daily wager because of non-compliance of the provisions of
section 25-F of the LD.Aet, such an employee is not entitled to reinstatement bat only monetary
tompensation. On the aforesaid basis, the leamed counsel pleaded for dismissal of the appeal,

15- We have given considerable thoughts to the submissions made by the learned counsel for the
parties an either side. It is clear from the aforesaid nareatives that this case has two facets, which
are reflectsd even in the terms of references as well on which the disputes were referred to the
CGIT. First refers to the validity of the terminstion and the other one pertains to the
regularization. Twin issues, which have, thus, 1o be gone into, are: (1) whether termination of
service of the appellants was llegal?

Refated issue here would be that if it is illegal, then whether in the facts and circumstances of this
vase; the appellants would be entitled to reinstatement in service o mgnelary compensation in

lew of reinstatement would be justified?
(2} whether the appellants are entitled to regulanization of their services?

Wi would also record that both the issues, in the facts of this case, are somewhat overlapping
shich would become apparent, with the progression of our discussion on these issses.

Heg.: Validity of termination.

16. This issue hardly poses any problem. Admitted facts are thar both the appellant had worked
for more than 240 days continaonsly preceding their disengagement/termination. At the time of
their disengagement, even when they had continuous serviee for more than 240 days (in fact
about 3 years) they were not given any notice or pay in lieu of notice as well as retrenchment
compensation. Thus, mandatory pre-condition of retrenchment in paying the aforesaid dues in
necorilance with Section 25-F of the LD, Act was not complied with. That is sufficient to rendur
the termination as llegal. Even the High Court in the tmpugned judgment has secepted this
position and there was no quarrel on this aspeet before us as well. With this, we sdvert to the
Issuer of reliefl which should be granted in such cases, us that was the topic of hot debate before us
s well

17. Admittedly, both the workmen were engaged on daily wiges basis. Their engagernent was alse
in exigency of situation. In so far as appellant No.1 is concerned, he was disengaged way back in
i vear 1983 The dispute in his case was referred tor adiudication to CGIT in 1992 only. There is
‘ime lag of  years. Though no reasons are appearing on record for such an abnormal delay, it
seems that he had raised the industrial dispute few vears after his disengagement which can be
inferred from the reading of the award of the CGTT as that reveals that after his disengagement he
kept on making representations only and he took recourse to judicial procesdings anly after
Cireular dated 6.5.1997 was issued s per which the FCI had decided to regularize the services of
all casual workmen who had completed more than go days before 1996. Be that as it may, at this
Juncture what we are highlighting is that appellant No.1 had worked an daily wages basis for
barely 3 vears and he is out of service for last 30 years, Even when the Tribunal rendersd his
awird in 1006, 13 years had clapsed since his termination. On these facts, it would be difficult io
Bive the relief of reinstatement to the persons who were engaged as daily wagers and whose
services were terminated in a distant past. And. further where termination is held 1o be illegal
only on a technical ground of aot adhering to the provisions of Section 25-F of the Act, Law R
thes aspeet, as developed over a period of time by series of judgments makes the aforesaid legal
psition very eloquent. It is not necessary to traverse through all these judgments. Our purpase
wuuld be served by referring o a recent Judgment rendercd by this very Bench in the case of
WSNL ve. Bhurumal gounq | 15) SCALE 131 which hay tuken note of the earlier case liw relevani to
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i 1ssue. Following passage from the said judgment would reflect the earlier decisions of this
Court on the guestion of seinstatement.

“The learmed counsel for the appellant referred to bvo judgments wherein this Court
granted compensation instead of reinstatement. In the case of BSNL va. Man Singh
{zouz) 1 BCC 558, this Courl has held that when the termination is set aside becanse of
vidation of Section 25-F of the Industrial Disputes Adt, it is not necessary that relief of
reinstatement be also given as 0 matter of right. In the caze of Incharge Officer & Anr.
va. Shankar Shetty (2010]) 9 8OC 126, it was held that those cazes where the workman
hsd worked on daily woge basis, and worked merely for a perod ol 240 days or 2-3
vears and where the termination had taken place many years ago, the recent trend was
1o grint compensation in e of reinstatement. In this judgment of Shankar Shetty,
this teend was reiterated by referring to various judgments, as is dear from the
following discussion,

Should an order of reinstatement aubtomatically follow in o case where the engagement
of a daily wager has been brooght to end in violation of Section 25-F of the Industrial
Dhaspates Ack, 1947 (for shoct “the 1D Act™)? The course of the decisions of this Court in

recent years has been uniform on the above question.

= In Jughir Singh vs Harvans State Agriculture Mktd. Board (2009) 15 SOC 327
delivering the judgment of this Court, one of ws (E.M.Lodha,).) noticed some of the
recent decisions of this Court, namely, U.P.State Brassware Corpn. Litd Vs, Uday
Narain Pandey (2006} 1 50C 479, Uttaranchal Forest Depariment Corpo. Vi
M.Closha (2007)] 9 3CC 3553, State of M.P. vs. Lalit Kumar Yeema (2o07) ¢ 3CC 575,
M.F.Admn. va. Tribhuban (2007]) 9 3CC 748, Sits Kam vs. Moh Lal Mehru Farmers
Training Institute [2008) 5 80C 75, Jaipur Dewdopment Authority v, Ramsahai
[2o06]) 11 SCC 684, GDA v Ashok Kumar (2008] 4 S0C 261 and Mahboob Deepak va
Boagar Panchayat, Gayrauls (2008) 1 50C 575 and stated as follows: (Faglic Singh cose,

SCC pp.a30 & 335 paras 7 & 14).

It ks true that the eadier view of this Court articulated in many deciston peflected the
tegal position that if the termination of an employer was found w be illegal, the relefl
of reinstatement with full back wages would ordinarily follow. However, in recent
past, there bas been o shift in the legal position and in a long line of cases, this Courd
has consistently taken the view that reliel by wiy of reinstatement with back wages is
M ot autematic and may be wholly inappropriate in & given fact situation even though
= the termination of an employee is in contravention of the preseribed procedure.
Compensation instead of reinstatemient has been held to meet the ends of justice.

It would be, thus, seen that by a catena of decisions in recent time, this Court has
clearly Inid down that an order of retrenchment passed n vislation of Section 25-F
although may be set aside but an awanl of reinstatement should not, however,
automatically passed. The award of reinstatement with full back wages in o case whers
the workman has completed 240 days of work in a year preceding the date of
termination, particularly, daily wagers has not been found to be proper by this Court
and instead compensation has been awarded. This Court has distinguished between o
daily wager who does not hold 2 pest and a permanent emploves,

Jughir Singh has heen applied very recently in Telegraph Deptt. Va. Santosh Kumar
Seal {2000} & 5CC 773, wherein this Court stated: (SOC p.777, para 111 1n view of the
aforesaid legal position and the fact that the workmsen were engaged as daily wagers
about 15 years back and they worked hardly for = or 3 vears, relief of relmstatement
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‘and back wages to them canoot be said to be justified and instead wmstony
compensation would subserve the ends of justice.

Taking note of the judgments referred to in the oforessid paragraphs and also few more cases in
other portion of the said judgment, the legal position was summed up in the following manner:

"It is elear from the reading of the aforesaid judgments that the ordinary principle of
gromt of reinstotement with full back wages, when the termination is found fo be
illegal is not applied mechanically in all cases. While that may be a position where
services of a regular/permanent workman are termimated illegall ancl/or malafide
andfor by way of victimization, uofair lbour practice ete. However, when it comes to
the case of termination of a daily wage worker and where the termination ks found
illegal becanse of procedural defect, namely in viclation of Section 25-F of the
Industrial Disputes Act, this Court is consistent in taking the view in such cises
reinstaterment with back wages s not automatic and instead the workman should be
given monetary compensation which will mest the ends of justice. Riaticnale for
shifting in this direction is olovimas.

Reasons for denying the relief of reinstatement in such cases are obvious. It 3 trite law
that when the termination s found to be illegal becouse of non-payment of
T retrenchment compensation and notice pay a5 mandatorily required under Section 25-
F of the Industrial Disputes Act, even after reinstatement, il i always open to the
management to terminate the services of that emploves by paving him the
retrenchmant eompensation. Since such a workman was working on daily wage basis
and even afier he is reinstated, he has no right o seek regularization [See: State of
Earmataka vi, Uma [evi (2006]) 4 SCC 1], Thus when he cannot cluim regularzation
and e has mo right to sontinue even a5 a daily wage worker, no useful purpose s
going to be served in reinstating such a workman and bhe can be given monetary
compensation by the Court ftself inasmuoch as if he iz terminated again after
reinstatement, he would receive monetary compensation only in the form of
retrenchiment compensation and notice pay. In such a situation, giving the relief of
reinstatement, that toa after a long gap, would not serve ony purpose.

We woulid, however, like 1o add o caveat here. There may be cases where bermination
of & daily wage worker iz found to be {llegal on the ground it was resorted to as unfair
labour practice or in violation of the principle of last come first go viz. while
retrenching such a worker daily wage juniors to him were retained. There may also be

"= a situation that persons junior to him wee regularized under some policy but the
converned workman terminated. [n such circumstances, the terminated worker should
not be denied reinstatement unless there are some other weighty reasons for adepting
the course of gramt of eompensation instead of reinstatement. In such cases,
reinstaternent should be the rule and only in exceptional cases for the reasons stated
to be in writing, such a relief can be denied”,

18. We make it clear that reference to Uma Devi, in the aforesaid discusséon is in a situation
where the dispute referred pertained to termination alone. Gaoing by the principles carved out
abave, had it been a case where the issue i limited only to the validity of termination, appellant
No.i would not be entitled to reinstatement. This could be the position in respect of appellant
No.2 az well. Though the factual matrix in his case is slightly different, that by itself would not
have made much of a difference, However, the matter does not end here. [n the present case, the
) reference of dispute to the COIT was ot limited to the validity of terminntion. ‘The terms of
reference also eontained the elabm made by the appellants for their regularization of service.
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19, Wie have already peinted out that the twi aspects viz. that of reinstatement and regularization p_‘.’l-cé"
are intermised and ovedapping in the present case. IF the appellants were entitled o get their
survices regularized, in that case it would bave been axiomatic to grant the relief of reinstatement
as a natural corollary, Therefore, it becomes necessary. at this stage, to examine as to whether the
order of CGIT, as affiroved by the learned Single Judge of the High Court directing regularization
of their service, was justified ur the approach of the Division Bench of the High Court in denying
that relief is correct.

Re: Relief of Regularization

20. Bifore we advert to this question, it would be necessary to examine as to whether the
Constitution Bench judgment in Uma Devi case have applicability in the matters concerning
industrial adjudication. We have already pointed out above the contention of the counsel for the
oppeilants in this behalf, relving upon Mahareshtra State Rosd Transport case that the decislon
in Uma Devi would be binding the Industrial or Labour Courts, On the other hand, sounsel for
the FCI has referred to the judgment in U.P_Power Corporation for the submission that law laid
dewn in Uma Devi equally applies to [ndustrial Tribunals/Labour Courts. Tt, thus, becomes
imiperative to examine the aferesaid two jodgments at this jumciue,

L. A perusal of the judgment in UP. Power Corporation would demonstrate that guite a few
“sputes were raised and referred to the industrial tribunal qua the slleged termination of
sesponident Mos.2 and 5 in that case. Without giving the details of those cases, it would be
sufficient to mention that in one of the cases the tribunal held that after three years of their
juining in service both respondents 2 and 3 were deemed to have been regularized. The
appellants filed the Writ Petition which was also dismissed. Challenging the arder of the High
Court. the appellants had approached this Court. It was argued that there could not have been
any regularization order passed by the Industrial Court in view of the declsion in Uma Devi.
Counsel for the workmen had taken a specific plea that the powers of the industrial adjudicator
were not ander consideration in Uma Devi's case and that there was a difference between a claim
raized in a civil suit or 2 Writ Petition on the one hand and one adjudicated by the industrial
adjudicutor, It was also argued that the lsbour court can creats terms existing in the conteact to
maintain industrial peace and therefore it bad the power to vary the terms of the contract. While
accepting the submission of the appellant therein viz. U.P. Power Corporation, the Court gave the
following ressons:
“It s true as contended by leamed counsel for the respondent that the question as
_ r:;lnhﬂtﬂfwtufﬂuindnuﬂa]a.ﬂjudkaturs'pmuuwnmdi:uuyinmln
= Umadevi case. But the foundation logic in Umadevi case is hased on Article 14 of the
Constitation of India. Though the industrial adjudicator can very the terms of the
contract of the employment, it cannot do something which is violative of Articke 14. If
the case is one which is covered by the concept of regularization, the same cannot be
viewed differenthy.

The plea of learned counsel for the respondent that a1 the time the High Court decided
the matter, decision in Umadevi case was not rendered s really of no consequence,
There cannot be a case of regularization without there being employes-employer
relaticnship, As noted above the coneept of regularization is clearly linked with Article
H4 of the Constitution. However, if n a case the fact situation is covered by what is
stited in para 45 of Umadevi case the industrial adjudicator ean modify the relief, bur
that does not dilute the observations made by this Court in Umnadevi case about the
regularization,

Llfn fwcts, it is submitted by learned counsel for the appellants that Respondent No.a
mimsell adimitted that be never worked s a pump eperater, but was engaged as daih

filoe Mk srkarnon o gl S ERST
B4



EE Har Nandan Pragad & A vs Employer KR To MangmdOfF FCL & _ on 17 February, 204

“wage basts. He also did not possess the requisite qualification. Looked at from any a7}
angle, the directicn for regularization, as given, could not hove been given v view of
whak hias been stated in Umnaderi case.”

22 1t & clear from the above that the Court emphasized the anderline message confamed in
Umadevi's case to the effect that regularization of a daily wager, which has not been appointed
after undergoing the proper selection procedure ete. s Impecmizsible as o was violative of Ar.14
of the Conatituthen of India ind this prnclple predieated on A4 woild apply to the industeial
iribunal as well inasmuch as there cannot be any direction to regularize the servces of a
workman in vieletion of Art g of the Constitution. A= we would explain herelemfter, this would
miean that the industrial court woold not kssee o direction lor regularizing the service of & daily
wage worker in those cases where such regubarization would tantamount to Infringing the
provisions of Artig of the Constitution. But for that, it would not deter the [ndustrial
Tribumnals/Labour Courts from issuing such direction, which the industrial adjudicators otherwise
passess. having regard to the provisions of Industrial Disputes Act specifically conferring such
powers. This is recognized by the Court even in the aforsssid judgment.

23 For detailed discussion on this aspect, we proceed to discuss the ratio in the case of
Maharashtra State Road Transport Corporation {(supra). In that case the respondent Karamchari
. Men had filed two complaints before the Industrial Court. Bembay alleging that the appellant-
‘orporation bad indulged in unfair labour practice qua certain employees who were engaged by
the appellant as casual labourers for cleaning the buses between the years 1980-1085. It was
stafed in the complaints that these employess were made o work every day at least for 8 howrs at
the depot concerned of the Corporation; the work done by them was of permanent nature but
they were being paid a paltry amount; and even when the post of sweepers/cleaners were
availible in the Corporation, these emplovees had been kept on casual and temporary basis for
years together denying them the benefit of permanency. After adjudication, the Industrial Court
heddd that the Corporation had eommitted unfair labour proctice under items 5 and 9 of Schedule
[V 1o the Maharashtra Recognition of Trade Unions and Prevention of Unfair Labour Practice
Act, 1971 (MRTL! and PULP Act). As & consequence, it directed the Corporation fo pay equal
wiges to the employees concerned which was being paid to Swachhaks and also pay arvears of
wages to them. [n the second complaint, the Industrial Court returned the finding that the
Corporation was indulging in anfair labour practice under ltem & of Schedule IV, by continuing
these employees on temporary/casual/daily wage basis for years together and thereby depriving
them the benefits of permanency. The direction in this complaint was to cease and desist from the
wnfair labour practice by giving them the status, wages and all other benefits of permanency
“aet'Plicabie to the post of cleaners, w.e.f. 3.8.1982. The Corporation challenged these two orders of
the Industrial Court before the High Court of Judicature at Bombay in five separate Writ
Petitions. These were disposed of by the learned Single Judge vide common judgment dated
2.8.2001 holding that complaints were maintainable and the finding of the Industrial Court that
the Corporation had indulged in unfair labour practice was also correct. The Corporation
challenged the decision of the learned Single Judge by filing LPAs which were dismissed by the
Deasion Bench on 6.5.2005. This is how the matter came before the Supreme Court. One of the
contentions raised by the appellants before this Court was that there could not have been o
direction by the Industrial Court to give these smployees status, wages and ather benefits of
permanency applicable to the post of deaners as this direction was contrary to the ratio laid down
by the Constitution Bench of this Court in Umadevi {supra). The Court while cosidering this
argument went info the scheme of the MRTU and PULP Act. It was, inter-alia. noticed that
cirmplaints relating to unfair lnbour practice could be fled befors the Industral Court. The Couart
noted that Section 2& of that Act provides for the procedure for dealing with such cormpliints and
Seetion 30 enumerates the powers given to the Industrial and Laboier Courts to decida the
matiers before if including those relating 1o unfair abour practice. Om the reading of this section,
the Court held that it gives specific power to the Industrial/ Laboug Livierts to declare that an
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unfait labour practice has been engaged and 1o direct those persons not only to cease and deslst o5
from such unfair labour practice but also to take affirmative action. Secticon 30(1) conferring such 2

powers is reprocduced below:

*“gn. Powers of Industrial and Labour Courts.- (1)Where a court decides that any
person named in the complaint has engaged in, or is engaging in, any unfair labaur
practice, it may in 55 order-

{a)declare that an unfair kibossr practice has been engaged in or is being engoged in by
that person, and specify any other person who has engaged in, or & engaging o the
unfalr labour pracice;

(b} direct all such persons to cease and desisi from such unfair bibour practice, and
take sach affirmative action (ncluding payment of reasonable compensation 1o the
emploves or smployess affected by the unfair labour practice, or reinstatement of the
emploves or employees with or without back wages, or the payment of reasonable
compensation), i mey in the opinion of the Court be necessary to effectuate the policy
of the Act;

{c) where o recopnized anion has engaged in or is engaging in, any unfair labour
practice, direct that its recognition shall be cancelled or that all or any of its rights

o ; p
under sub-section(1) of Section 20 or its right under Section 23 shall be suspended.

24 It was further notkeed that Section 32 of the Act provides that the Coart shall have the power
to decide all connected matters arising out of any application or a complaint referred to it for
decision under any of the provisions of this Act. The Court then extensively quoted from the
judgment in Uma Devi in order to demgnsirate the exact ratho lald down in the said udgment
and thereafter procesded to formulate the following question and answer thereto:

“The guestion that arises for consideration is: have the provisions of the MRTU and
PULFP Act been denuded of the statutory status by the Constitution Bench decision in
Uniadevi? In our judgrnent, it is not."

a5 Detatled reasons are given in support of the conclusion stating that the MRTU and PULF Act
provides for and empowers the Industrial/Labour Courts to decide about the unfair labour
practice committed/being committed by any person and to declare a particular practice to be
unfair Babour practice if it so found and also to direct such person ceased and desist from unfair
labour practice, The provisions contained in Section 30 giving such a power to the Industrial and
‘it bour Courts vis-A-vis the ratio of Uma Devi are explained by the Court in the following terms:

“The power given to the Industrial and Labour Courts under Section 30 & very wide
and the affirmative action mentioned thersin b5 inclusive and not exhaostive,
Ertploving badlis, casaals or temporaries and 1o continoe them as such for vears, with
the object of depriving them of the status and privileges of permanent employees is an
unfair labour practice on the part of the employer under ltem & of Schedule [V, Onee
wmech wnfair labowr practice on the part of the employer is established in the complaint,
the Industrial and Labour Courts are empowered to Bsoe preventive as well as
positive direction Lo an erring employer.,

The provisions of the METU and PULP Act and the powers of the Industrial and
Labour Courts provided therein were not at all under consideration in Umadevi Asa
meatter of facl, the issue like the present one pedaining to unfair lebour practice was
not &t all reforred to, consdeced or decided in Umedevi, Unfoir labour practice on the
part of the emplover in engaging emplovees a5 badlis, casuals or temporries and fo
eouitinge them as such for years with the object of depriving them of the status and
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privileges of permanent employees as provided in ltem 6 of Schedule IV and the
power of the Industrial and Labour Courts under Section 20 of the Act did not fall for
adjudieation or consideration before the Constitution Bench.

PEE,

Umiadevi does not denude the Industrial and Labour Courts of their statutory power
under Section 30 read with Section 32 of the MBETU and PULF Act to order
permanency of the workers who have boen victims of unfair kbour practice on the
part of the employer under lem & of Schedule IV where the posts on which they have
been working exist. Umadevi cannot be held to have overridden the powers of the
Industrial and Labour Courts in passing appropriate order under Section 30 of the
MHTU and PULF Act, once unfair labour practice on the part of the employer under
ltem & of Schedule IV is established.”

26. The Court also accepted the legal propogition that Courts cannot direct creation of posts, as
held in Mahatna Phule Agricultural University vi. Nasik Zilla Sheth Kamgar Union (oo 7 500
146. Referring to this judgment, the Court made it clear that inaction on the part of the State
Government to create posts would not mean an unfair labour practice had been committed by the
employer (University in that case) and as thore wers no pasts, the direction of the High Court to
accord the status of permanency was sst aside. The Court also noticed that this legal position had
2en affirmed In State of Maharashtrs ve. B2 Bhende (zo05) & S5CC 750 The Courl also
iterated that creatbon and abolition of post and regularization are purely Executive functions, as
twld in number of judgments and it was not for the Court to arrogate the power of the Executive
or the Legislature by directing creation of post and absorbing the workers or continue them in
service or pay salary of regular employess. This legal position s summed up [n para 41 which
reads as under:

“Thus, there is na doubt that ereatlon of posts is not within the domain of judicial
functions which obviously pertuins to the executive. It is also true that the starus of
permanency cannot be granted by the Court where no such posts exiet and that
executive functions and powers with regard to the crestion of posts eannot be

arrogated by the courts,”

27. However, the Court found that factual position was different in the case before it Here the
post of cleaners in the establishment were in existence. Further, there was a finding of fact
recorded that the Corporation had indulged in unfair labour prictice by engaging these workers
on temporary/causal/daily wige basis and paying them paltry amount even when they were
discharging duties of eight bours a day and performing the same duties as that of regular
= ployres.

:E.Inﬁhbﬂdrm,lheﬂmﬂmn{menﬁiniun lhatlﬁrmiunufﬂhulnduauialm:tm:mﬂ
permanency to these employees against the posts which were available, was clearly permissible
anid with the powers, statutorily conferred upon the Industrial/ Labour Courts under Section 30
(1K) of the said Act which enables the Industrial adjudicator to take affirmative action ngainst
the erring employess and as those powers are of wide amplitude abrogating within its fold a
direction to aceord permanency.,

29. A close serutiny of the two cases, thus, would reveal that the Jaw laid down in theose cases is
not contradictory to each other. In U1P. Power Corporation, this Court has recognkeed the powers
of the Labour Court and at the same time emphasized that the Labour Court is 1o keep in mind
that there should not be any direction of regularization if this offends the provisions of Art 1g of
the Constitution, on which mdgment in Umadeyi s primarily founded. On the other hand, in
Bhonde cvase, the Court has recognized the principle tha having regard to statuion powers
canferred upon the Labour Court/Industrial Court to grant certain reliefs to the wirrkrnen, which
mcludes the refiaf of giving the status of permanency to the contract emplovees, such slatuiory
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; p.—_.-.wq-' does not get denuded by the judgment in Umadevis case. 18 s clear from the reading of
this judgment that such a power Is to be exercised when the employer has Indulged in anfair
lnbour practice by mot filling up the permanent post oW when available wwd continuing to
warkers an temporary/daily wage basis and taking the same work from them and making them
some purpose which were performed by the regular workers but paving them much less wages, Tt
is anly when & particular practice is found to be unfair labour practice as enumerated in Schedule
IV of MRTP and PULE Act and it necessitates giving direction under Section 30 of the said Act,
thit the Court would give such a direction.

. We are conselous of the fact that the aforesaid judgment is renddered under METP and PULP
Act and the specific provisions of that Act were considered to ascertain the powers conferred
upon the Industrial Tribunal/ Labour Court by the said Act. At the same time. it also hardly needs
to be emphasized the powers of the Industrial adjudicator under the Industrial Disputes Act are
ecqually wide. The Act deals with industrial disputes, provides for conciliation, adjudication and
setilements, and regulates the rights of the parties and the enforcement of the swards and
settlements. Thus, by empowering the adjudicator suthorities under the Act, to give reliefs such
&5 0 reinstatement of wrongfully dismissed or discharged workmen, which may not be
permissible in common law or justified unders the terms of the contract between the employer and

ich workmen, the legislature has attempted to frustrate the anfair labour practices and secure

e palicy of collective bargaining as a road to industrial peace

ﬂ_-g,ﬁ

41 In the language of Krishna Iyer, J:

The [ndostrial Disputes Act is a benign measure, which seeks to pre-empl industrial
tensions, provide for the mechanics of dispute- resclutions and set up the necessary
{nfrastructure;, so that the energies of the partners in production may not be dissipated
in counter-prodactive battles and the assurance of industrial justice may create a
climate of goodwill” (Life Insurance Corpn. Df India v. 1) Bahadur info Lab IC
1218, 1226[5C), per Krishna lyver.J.).

It order to achieve the aforesaid ohjectives, the Labour Courts/Industrial Tribunals are given
witle powers not only to enforce the rights but even to create new rights, with the underlying
ohjective to achieve social justice, Way back in the year 1950 i.e. inmediately sfter the enactment
of Industrial Disputes Act, in one of its first and celebrated judgment in the case of Bharat Bank
Ltd V. Emplovees of Bharat Bank Ltd. [1950] LLY 921.648-49 (5C) this aspect was highlighted by
1he Court observing as under:

P “In setiling the disputes between the employers and the workmen, the function of the
tribunal is not confined to administration of justice in accordance with law. It can
confer rights and privileges on either party which it considers reasonable and proper,
though they may not be within the terms of any existing agreement. [t has not merely
b interpret or give effect to the contractual rights and obligations of the parties. It can
create new rights and obligations between them which it considers essential for
keeping industrial peace.”

32 Al the same time, the aforesaid sweeping power conferred upon the Tribunal is not unbridled
and is circumseribed by this Coart in the case of New Maneckchowk Spinning & Weaving
i Lagl v, Tewtile Labour Association [1961] 1 LLJ 521,526 (SC) in the following wonds:

“T'his, however, does not mean that an imdustrial court can do anything and everything
whien dealing with an industrial dispute. This power is conditioned by the subject
meatter with which it is dealing and also by the existing industoial bw and it woold not
b open o it while dealing with & particalar matter belore it 10 overlook the industrial
Taw relnding 1o the matter o lald down by the eglelatire or by this Con ®
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© 33 It ix, thus, this fine balancing which is required to be achieved while adjucdicating & particular
dispute, keeping in mind that the industnnl disputes are settled by industrial sdjudication on
principle of fair play and justice.

a3

34. On harmonious reading of the twe judgments discussed in detail above, we are of the opinion
that when there are posts available, in the sbsence of any unfair Babour practice the Laboar Court
wirild not give direction for regularization only because a worker has continueed as daily wage
worker/ idhoc/temporary worker for number of years. Farther, i ihere are no posts available,
such a direction for regularization would be impermissible. [n the aforesald dreomstances giving
of direction to regularze such a person, only on the basis of number of vears put in by such a
worker as daily wager etc. may amount to backdoor entry into the service which is an anathema
ter Art.ig of the Constitutron. Further, sech a direction would not be given when the eoncerned
worker does not meet the alipibility requirement of the post in question as per the Recraitment
Roles, However, wherever it is found that similarly situsted workmen are regularized by the
employer itsell under seme scheme or otherwise and the workmen i gquestion who have
approached Industrial/Laboor Court are at par with them, direction of regularization in such
cases may be legally justified, otherwise, non-regulnrzation of the left over workers tsell would
amount 1o invidious discrimination qua them in such cases and would be violative of Ar.14 of the
Constitution. Thus, the Industrial adjudicator would be achieving the equality by uphodding A

et 1; rather than violating this constitational provision.

35 The aforesaid examples are only illustrated. It would depend on the facts of each case az to
whether order of regularization is necessitated 10 advance justice or it has to be denied if giving of
such a direction infringes upon the emplover’s rights

460 In the aforesaid backdrop, we revent the facts of the present case. The grievance of the
appellants was that under the Scheme contained in Circnlar dated 6.5.1097 many similarly placed
workmen have been regularized and, therefore, they were also entitled to this benefit, [1 s argued
that those who had rendered 240 days service were regularized as per the provision in that
Scheme/Circular dated 6.5.1087.

57. Om consideration of the cases before us we find that appellant No.1 was not in service on the
date when Scheme was promulgated ie. as on 651987 as his services were dispensed with 4
years before that Circular saw the light of the day. Therefore, in our view, the relief of monetary
compensation in bew of reinstatement would be more appropriate in his case and the conchzslon
in the impugned judgment qua him is unassailable, though for the dificalt reasons (as recorded
by us above) than those advanced by the High Court. However, in so far as appellant No.2 is

= uncerned, he was engaged on 5.0.1086 and continued till 15.9.1990 when his services were
terminated. He even raised the Industrial dispote immediately thereafter. Thus, when the
Circular dated 5.9.1987 was issued, he was in service and within few months of the issuing of that
Circular he had completed 2.40 days of service,

38. Non-regularization of appellant No.2, while giving the benefit of that Circular dated 6.5.1087
to other similar situsted employees and regularizing them would, therefore, be clearly
diseriminatory, Omn these facts, the CGIT rightly held that he was entitled to the benefit of scheme
contained in Circular dated 6.5.1987. The Division Bench in the impugned judgment has faiked to
notice thiz pertinent and materal fact which turns the seales in favour of appeliant No.g, High
Court committed error in reversing the direction given by the CGIT, which was rightly affirmed
by the learned Single Judge as well, to reinstate appellant No.2 with 50% hack wages and to
regularize him in sorvice. He was entitled to get his case considered in terms of that Cireclar Had
it been done, probably he would have been regularized. Instead, his services wers wrongly and
Megally terminated in the year 1990, As an upshot of the aforesaid discussion, we allow these
appeals partly. While dismissing the appeal qua appellant No., the same is accepted in so fur as
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" appellant No.2 is concerned, In his case, the judgment of the Division Beneh is set aside and the
award of the CGIT 18 restored. There shall, however, be oo order as to costs,

(K S RATMakrisEOBAY ... oot £

i ALK Sikr) New Dedhi, February 17, 2014
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WRITPETITIONNe 17+ OF 2008

STATE OF MADHY A PRADESH & (RS
- PETITIONERS

VERMLIN

RAMESH CHANDRA SHRIVASTAMVA
- REEPONDIEN |

WRIT PHOTION UNDER ARTICLE 227 OF
CONSTITUTION OF TNDIA FOR IBSLANCE OF
A WRIT OF MANDAMUS/CERTIORAR! OR
THE HMATURE OF WRIT QUASHING ORDERS,
OATED Mth OCT' 2007 PASSED [N MISC
APPEAL MO, 140MPIR/Z00T BY INDLUSTRIAL
COURT BEMCH AT GWALIOR AND ORDER
CATED 25-07.2007 PASSED IN MISC. CASE
RO DL AMPIRDOA (Misc) BY LABRIE
COURT MO2 GWALIOR IN CONSEQUENCE
TU ORDER DATED 15-03-99 PASSED IN
A CLAM CASE NO. ISTMPIRST BY LABOUR
e — COURT NO.2 GWALIOR AND ORDER DATED
' 15-11-2000 PASSED RY INDUSTRIAL COUR]
BENCH GWALIOR N APPEAL NO
413/ MPIR/SS AS WELL AS ORDER DATED 1|5
11-2000 PASEED BY LABOUR COURT NO. 1
GWALIOR IN CASE NO. 172000°MPIR. AND
ORDER DATED [3-3-2006 PASSED BY

COURT [N MISC. CTASE NO.

b

FOR RS. 1,41,885.00

AREY DR

N THE MATIER OF ISSUING AnY OTHER | C

| WRIT ORDER OR DIRFCDNOXN [N THE

- NATIRE OF WRIT UNDER ARTICLE 227 OF
ﬁﬁﬁ?% THE COMBTITUTION OF [NTHA AS THIS
sl Taard HON'DLE COURT MAY DEEM FIT IN THE
| FACTS AND CIRCUMSTANCES OF THE CASI




I THE SUPREME COURT OF IMDIA

CIVIL AFFELIATE JURISDICTION

CIVIL ARPEAL MQ. TD06-7008 oF 200%
Fazas hoandra Shrivastava Appel_ant
VEREDS
, Tmates of M P. The. Ch. Eng
FHE Deptt & Ors, Baspondents
P RODER

The appellant, & Time Fespar on daily wage basis, working in
the Public Health Department in the Stats of Madhya Pradesh Filed
an appiication before the Labour Court No 2. Gwaliar Hadhya
Prajosh neaking classificaticsn under the Madhya Pradesh Induscrial

iy Apt, LTRED (for brewvity, “the RAck') Tha Laboor Court
degpdeeing  the ascand pet forch by the workman and tha
concra-stand advanced by the State, allowed the spplication and
driesoted for classification on the pozt of Time Feeper Tha Stats
Aacliya Feadesh, belng dissatisfied with the order paased by tha
Labour ourt, preferred an appeal before the Industrial Coust
which i1s the appallate authority under the Aot but the appasal was

dismissnd for default.

Being aggriewed, the Btate and its functicnacies prefercod

e 13188 of 2008 asssiling all the orde:s The Magh Court

vl e
Elﬂ‘:f'-n-v.u't-:l cleuse {(Z] of the Hadhys PFradsah gL oymane 8 tande rd

vedsed W lean, 1963 and the Dronouncemant of Fhis Caset LA i

SR B CER: v Lalit Hpmar Verma [ 1200677 1 500 S57%) and



n Eo hold e Fallows

"R waarlenar tharafoers, would bs antitled ko
classification al Fermanent or T ALY
omployes, 1if the conditiens precedent thersforse
are satisfied Raspondant was npot appointed
againat a claar vacancy. Ha was nok appointed uin
a permanent post or place on probation He had
also not besl given & ticket of POCEAROGDN L
employes. Working on datly wages alona woold nok
antlitled him €0 tha stataos of & poermanant

e | oy

in wieaw of the aforesard facts, 1 my opabien
T ordar of clasaification e £ uin
respondent/workman passed by the Labour Court ia
contracy to law. Henoe, the Respondent/ workman
18 not esntitled to be classifisd. In such
circumstancas, farther precesdings of the Labour
Court msad Industrial Court for grant of Revanus
Facovary Certificates are alse liahles ko ba
gquashed becacsse those opdsrs have been passed in
conséguancs s tha initial orders of tha Labour
Court classifying the Respondent/workman as time

kawpar "

Be it moted, the High Court has gquashed tha RRC Certificace im
pursusnce of the ocrdar passsed by the Labour Court Wa hava bBaso
apprisad at Ethe Bar chat oeartain sum had been paid te  the
g Loyse Fagard baing had 5 EtEha factzx =2f thaea —ass L
wres Fher 1f iy smount has bean paid to the workman an he

so1e of the ordsr passed by the Labour Court, the same shall not

Le indéveited

Prasankly wa 3hall refer %t ths Ffurther directiona ==
contained in the order of the High Court afeter holding thas
wozkimae  in pot entitied to be classafied The High Court W

dizectec a3 follows

ial That tha impugned ordecs Annesuze ¥/L dated
30 10 2007, AnfAadure B2 dated 25 07 FoOT
Anpasurs P/3 datad 15.03. 1999 Annexices B/48 datmd



. |
]

1% 11 2W0Va0 Annewuce PSS datad 13,11 29462
Aanaxurse F/6 & alsoc Annesurs P/7 are heceby
guazhad.

Bl It iz ozxdered that the Raspondent will be
entitled the cost of Rs 1,50,000/- Ffrem the
Fetitioners and the amcunt which was paid by the
Petitioners on account of differesnce of zegula:
pay =cale Eo the Bespondent worlmessn in FREmuATCR

t= the osrdar of Labour Céurt be adjustond agsica
the aforaxzaid coat

i) The Patlitionsars Ace fres ©to conaider the
case of the Respondent/workman for regularizaticd
in view of tha Cfact that he wasr angaged in the
yoar 15984 and there was & circulsz: of the
Governmetn dated 09 01.1%%0 with regard £
ragularisation of daily wager employeos who waers
angaged prisr ko 21 12 1988 *

If the amount of cost has not been paid, as directad by the
Wegh Dours tbhea saxa ahsll ba paid o tha workman by the S:2ate
Witnin sight waeks haocoe As Ffpc as the dirsction in ~laass (=]
L concarned, we would direct the ccspetent authority of the Stata
{ taks & dacision on the said aspeck within & paricd <f thras
monthe from todey, keeping in wiaw tha Ffact thae tha eppal lank
wirkmon has rondered mors than 30 years of soacvios as a Tisas
Fopapran

The appssls are secordingly disposed of Thece shall be no

midor s Bo cConbts.

1Bipak #Misrm

(Prafulla T Fan-
bk Dl b

SepLambe: 17, 2018
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EOFEARENE COTRT ©oF T RHRDPIA
RECORD OF rFROCEEDINGS

Cival Appaal Eaim) TOLR-T008 2008
B i CHANGHA BHRATWARTRVA Kppellar®i =
VERSLE
JTaNE oFf M P THR.CH.ENG.PHE DEPTT L ORS Reapondent (s)

(fwith dnterism relisf and cffice repoartl

S :7/39/2015 Thesa appeals wers called on for hescing today

ir kL BOW"RLE MR JUSTICE DIPRAF HMISHA
EON"EIE MR, JUSTICE FRAFTLLA © PANT

Nitia 5. Tembwakaxr, Ady,
B8 ESai, Adv
K. Rajasv, AOR

Fas hppallaaklas)

BEE

amocivbant {a]) 5. K. Dubey, 3z Adwy,
€. . Bingh, ROA
Gylona Mohapatrs, hdv

Togash Tiwari, Adwy,

TEER

O9POM hearing the counszal tha Court made the following
ORDER

The appeals are disposed of in terma of the signed oxder

(Gelshan Kumar Arocs) IE.5. FParssherc)
Couct Mastar Court HMasta:

‘Signed order ts placed sn the filae)



L THE SUFREMHE OOHRT QF LML
TIVIL ARPELTAYTE JOEREASOTESTION

CIVIL APPEAL HOS . B431-0432 OF 2004

WERESTIE
DILIE STINGH SATE. ANT OHy
i B g R
Leawve goansed
Theaze apreslas have osecn preferred oy

Bepel —anTy

AR BTG Iut 2f LB (0 YWom: J057-2058 =F It lg

ol e o ILT

Hadbva Pradaesh £ Org.  against +he Sudgmant and order

March. 2513 _:-&.E-s.-r_--:_i by Ehm Hiwgk PURE =E 'I:-','m;l;l:‘::'f.u, Pracgan

ooy 1 n .
e R L is: Weik EovEs Tt L= o

012

Nowembas 2Ll2 passed in Hevzew fegiticr No

impugRed Judgment: tAs Divisicn dansh

the order dated 11™ Pebroary, 14012 passed by

< the High Joux

S50

OEdlas

iearned Singl

-

ST e B
laced  30%
Ewiich At
=BT in
=i Ehg

“ afiirmsu
3 < udge
the

in W.B. Mo, 5312 of 2003!2) and tho raview petition againat

zaid order waz disiissed.

The Fastual Satrix of the case is as tollaws:

Thn IeEsponoen tE—erplayass  Weoe

soployees &35 par Ehe statucozy provisions

Standards Crdars Aowaver, thay ware

Sixth TFay Comaizsion

considerarion ecne feers and eireumakances

of the Higk Couzt in 'Erglnasrisg-in=Chiat,

aon

mlassafied as

of H.F

Learned Single Judge after

aof the

¥5, Budhse Ras Magarde and Otherze’, 20C0Z2{(L}M.P.L.

tha sesporcedts-amployess ara wligible

Tokr Chaic clessifizetlior Thz ardar

Promanen.

Stending

grantecs Thw benef:1t of

taking aints

zaga apd “udgmenc

BERH.Z. DO &ns ol ] - i

J  3Bf held thas

g1y WL EEE =oml
af = Tk 5 Fi



4% par tka Schedule o the ray sazia L£rem ithe
date =& gha ~rder of tha Tribungl it was Erkhes crilerpd rhg-
Los Teguler gagsas 2f tha daily,

Wagoa employesc o

Tes o w@ made ag !
FEX rhe $RUL0LITY ligt wiph duia procedurs ang the Lererit ¢
incremant

i Ol gme benef:rg can  enly ' bLg grantasd after rha
tegularizaciog, a. F23I the Rulas. It was nrderps st

FAL Ih Mrder ef
the Dm=¢

iy
i
"
T

SBneir of IREn T “ages and allguaro. Shaeil
affgniad Ehey

'

—sobe ordo-y

.Tt.l.'?
; 2 i
G LNyl apj.‘:ruaring 0 tpa Ritgtp e i S re
bRST ol tag are . daiiy MAgE  grp1aig, BELTE g L,
"'a:::'-_ﬂ---.- Foarpliuieng aig Aapd =htieied yo- = R i . L =
g “UL Fay :-::.m:nig-ni:-‘n. Per gope- z 0 learne.
D Fal  piw % :eapan:h;ntu:_. ol C@Eonel b o FopLts S g -
DESrare- - L ThEs g Per rhe xtututu:.;_-,- BIav’ ut s 5T rha M. F
|
Standi = TrEILNESs Orders 2re encieled For 4 .. T peala s
Fay SE Lok, AULHLtE Lhap Fesponden: g, Lo * =te alregay
FRTelrang “egular geata o5 pay,
E & bate Sazrd learned Counzel far e oerpies eFized vhe
Lecords ¥ bzesrs thar tha Tesponden-g WFe i T ETnie prhey
Acmi=s 30 %l Fribona) Gwaliar by filine BEigin 1 ebilications
BUCL 2 ~og A 548 orf 1385 C.A. MNo -k STE S g &EE. In
famplianaas .- e orders Passed 4p such r“*gi:.a'.- ‘PP.idationg
w8 hagr Faginmar, Tamung Eachhar, Waper Esgouroy; Separtmant
Swaliar |y : 7 orderg i8duad in herkass ApEll, 2034 ana June
£004 ELiAES bha findmnm ¥ages and 2llowances - “he Faspandants
N L ~IC Lamar s
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ff From the aforezaid facts, it 4= efedr thaf the raspcndents aze

[ LRSS F f

srtitled for minimmn wages and allowanse as per the fixed Schedula ;
S — — e e - — e i

5

of the pay scale but withour any increment. In guah casa, 15 tha

—

e - T
i

pay scale is revisad from time to time ineluding the pay-sca-e as

revised purssant to Sixth Pay Commission, the respondents will be

antitled to minimum wages and allewance as per said revisad scala

withsut increment. Only afber szegularisatien of their service. as

per seniority and rules, they can claim ths benef:t A% ipsramant

and othar bensfits.

In view of aforesaid observations, while we are rot inclinad
to interfare with vhe substantive part of the impugnaz judgment
and order passed by learned Single Judge or the Diviziorn Bench o
the order passed in Raview Application, we modify the ocrder dated
14™ February, 2012 passed by learnad Single Judge in W.¥. No. 5212
of 2008 (5) as to tha extent abova. The benefits to which the
responder’is are entitled as pex the cbservation aa made abowve, if
not paid be paid within bwe mentha. Those who ares appaintad on tha

reqular pay =cals, thay will ba entitled to corresponding pay

scdle and other benefits.

-

Tha appeals stand disposed of.

£ . einra e g S
{ SUDMANSU JYOTI MUKHOPADHAYA |

e S il
{ PRAFULLA CHANDER FANT )

NEW DELHI ;
AGUST, 27, 2014



Writ Petition No.2000/2015
Kaluram Marwariya
VE.

Siate of MP & others
1

06.04,2015
Shri B.P.Singh, Advocate tor the petitioner,

Shri Pravin Newaskar, Dy Govt Advocate for the
respondent/Slate

Heard.

[he grievance of the petitioner is that he has been
classified as a permanent employee by the employer by
order, Annexure P/2 This permanent status is not taken
away till date, Despite classifying the peliioner as a
permanent employee, he has not been given pay scale
attached to the said permanent post. In addition. the
pelitioner is praying for the benefits of DA, increments,
seniorty and other benefits,

2, During the course of argument, Shri B.P.Singh
relied on a Division Bench judgment passed in Writ
Appeal No. 110/2011 and other connected matters,
decided on 1.11.2077. It s contended that the Supreme
Court affirmed the said order recently on 21.1,2015. It is
contendad that the respondents shall consider the case
of the petitioner in the ight of said judgment

3 Shit Pravin Newaskar, iearned Deputy

r_g-.{l]q



Writ Petition No,2000/2015
Kaluram MNarwarya
V5.
Slate of MP & olhers

2

Government Advocate submits that so far the decision of
Division Bench and Supreme Court aforesad is
concerned, he is not disputing the legal position He
submits that on facts, every petitoner's case needs to be

cxamined.
4. | have heard learned counsel tor the parties at
length.

5. The Division Bench in Writ Appeal No. 110/2011
and connected matters (Annexure P/3) opined as under:-

"whether an empioyee comes by way of
nomal recruitment process or throwgh the
process of classification, the fact remains that
both i.e. the normally recruited employee and
a classified employee work on the same post
and perform the same duties. It cannot be
held that the classification has any less effect
or force as compared lo the normal process
of appoimtment, because the classification is
also based upon the law in the form of
Slanding Orders and as such both
employees who have been brought inlo
service through either of the two processes
permutted by faw, as permanent employees
against a particular post, should be entitled to
the_same benefils Taking a contrary wview
would mean that the employees inducted



Writ Petition No.2000/2015
Kaluram Narwariya
W5,
- State of MP & others

3

through classification process would be
saddled with an undesirable disabiily
throughou! thewr service, as compared [0
other employees which may tantamount [0
violation of the principie of “equal pay for
equal work” Cur wview finds support from
anather Division Bench decision of this Court
report in the case of State of MLP. Vs, Ram
Prakash (1989 JLJ 36).

For the aforementioned reasons, we do nol
find any good ground to interfere with the
order passed by the learned Single Judge.
Accordingly, the writ appeals are dismissed,

. 6. The Apex Court dismissed,the SLP (Crwil) MNo.(s)
20025/2011. The Apex Court opined as under:-

“In Rest of the Matlers

Delay condoned.

Dismissed.

We direct the Stale Government [o
implement the order(s) passed by the High
Court within eight months' time from today.

If for any reason, the pelitioner-State
does not implement the orderfs) passed by
the High Court, the respondents are at liberty
to approach this Court by way of filing
contempt pefiton{s).”

7 Apart from this, similar orders passed by this Courn

are affirmed by the Division Bench and by Supreme



Writ Petition No.2000/2015

Kaluram Marwanya

Vs
State of MP & others
4
Court.
8. Considering the aforesaid. it can be safely

concluded that the ratio decdendr of the judgment
passed by this Court in State of MP vs. Ramprakash,
reported w1989 UL 36, followed in Wil Appeal MNo.
110/2011, is thal the mode of induction as a permanent
employee through Slandard Standing Orders is also a
permissible and statutory mode of induction. Once an
employee s given permanent status under the Standing
Orders, he becomes a permanent employee for all
purposes. The said judgment in Ramprakash and in Writ
Appeal No. 110/2011 has lo be read as a judgment in
rem and nat a judgmeant In personame.

9. in view of this ratin, a model employer/welfare
State should extend the similar benefits to all similarly
situated persons. We are nol oblivious of the fact that a
sizable number of poor employees, who are in a lower
echelon of the State Government service, are required (o
knock the doors of the Cour for seeking similar relief
This kind of litigaton can be avoided, if Government

extends the benefits to all similarly situaled persons

L



Kaluram MNarwariya
vE

State of MP & others
5

Once the Governmenl's SLPs are dismissed and the
legal position has attained a finality. in all fairness, the
respondents should extend the benefit of the said
principle to all similarly situated employees. In (1985) 2
5CC 648 (inder Pal Yadav and athers vs. Union of India
and others), the Apex Court opined as under -

“Therefore, those who could not come to the
cowt need not be al a comparabve
disadvantage to those who rushed in here. If
they are otherwise similarly situated, they are
entitied lo similar treatment, f not by anyone
efse at the hands of thvs Court.”

10. In the light of aforesaid and at the cost of
repetition, n my opinion, the judgment passed in State of
MP vs Ramprakash (supra) is a judgment in rem. The
same can be sad about the order dated 1,11.2011
(Annexure P/3). Resultantly, this petition is disposed of
by following directions -

{1}  The petitioner shall file a fresh representation
before respondents along with the proof of
Jcquinng  permanent  status by way of
classification. The respondents shall verify and if



{2)

(3)

(4)

(5]

Writ Petition No.2000/2015

Kaluram Narwariya
vE,
State of MP & others

B

petiioner's permanent stalus remains intact, he
shall be given similar treatment, Le., grant of
regular pay scale attached to the permanent post
from the date of classificaion as permanent
cmployeo

The respondents shall also grant increments
attached lo the pay scale and if rudes permit,
extend benehit of DA in favour of the petitioner.
The respondents shall also pass a speaking arder
regarding . claim of grant of seniority to the
petitioner from the date of classification as
permanent employee.

If for any justifiable reason, the petitioner 1s not
found entitted for any of the benefits claimed, a
detailed and reasoned order be passed and
communicated to the petiioner. The aforesaid
exercise be completed wathin 120 days from the
date of production of copy of this order along with
the representation.

It 15 made clear that it will not be open 1o the

respondents o deny relief to the petitioners on the

2



(Yog)

Writ Petition MNo.2000/2015

Kaluram Marwariya
We

Stale of MP & others

7

ground that they were not hitigants in W.A. No.
1266/2010 and other similar matters, which were
decided on merits, if they are otherwise similarly
situated.

Petition is disposed of

{Sujoy Paul)
Judge
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1. Public employment in a sovereign gocialis! secular democratic republic, has
to be a5 eel down by the Constitution and the laws made there under. Our
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clause 4 Qﬁ#-ﬂﬁ'ﬂ'ﬁﬁﬁt:—

. “4- Recrultment- The manager may afler cdnsulting the Employment
" Exchange lay down the procedure for recruitment of employees and notify it
S on the notice board on which standing orders are exhibited.

4-A. Letter of appointment- Every employee shall be given a letter of
appoirtment, in which among other things, his name, age, qualification,
designation, classification, pay-scale, allowance, nature of job, name of
department etc., shall be indicated ®
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47, "By this pronouncement, we declare that all appoiniments made in similar
manner (without following the selection process prescribed by the relevant
racruitment rules), in breach of statutory rules, be treated as non-est in the
eye of law from its inception and would stand annulled forthwith, However, we
may leave the passing of a formal general Government order for revocation of
all such appointments or on case to case basis, to be issued by the

Appropriate Authority of the State Government.”
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7. A workman, therefore, would be entitted to classification of permanent of
temporary employee, if the conditions precedent thereior are satisfied: The
respondent was not appointed against a clear vacancy. He was not appointed
in a permanent post or placed on probation. He had also not been given a
ticket of permanent employee. Working on daily wages alona would not entitie
him to the status of a permanent employee.”
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1. The grievance of the petitioner is that he has been classified as a permanent
employee by the employer byorder, Annexure P/2. This permanent status is not
takenaway fill date. Despite classifying the pelitoner as apermanent employee,

he has not been given pay

to the sald permanent post. In

addition, the petitioner is praying for the benefits of DA, Increments, seniority and

other benafits.
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2. During the course of argument, Shri B.P.Singh relied on a Division Bench
judgment passed in Wit Appeal No. 110/2011 and other connected
matters decided on 1.11.2011. It is contended that the Supreme Court affirmed
the said order recently on 21.1,2015. It iscontended that the respondents shall

consider the case of the petitioner in the ight of said judgment

3. Shri Pravin Newaskar, leamed Deputy Government Advocate submits that so
far the decision ofDivision Bench and Supreme Court aforesaid isconcemed, he
iz not disputing the legal position. Hesubmits that on facts, every petitioner's
case needs to beexamined.

4_ | have heard leamed counsel for the parties at length.

5 The Divizion Bench in Writ Appeal No. 110/2011 and connecied matters
{Annexure P/3) opined as under- ;
whether an employee comes by way ofnormal recruitment process or through
theprocess of classification, the fact remains thatboth L. the normally recruited
mnﬁnymanda:hﬁﬂadmﬁummtmﬂuumapmm perform the
same duties. It cannot beheld that the classification has any less effector force
as compared 1o the normal processof appointment, because the classification
mmmUmhhwhﬂmmmMmmﬁmmm
bothemployees who have been brought intoservice through gither of the two
processespermitted by law, as permanent employeesagainst a parficular post,
should be enfitied tothe same benefits. Taking a contrary viewwould mean that
the employees inductedthrough classification process would besaddled with an
undesirable disabilitythroughout their service, as compared toother employees
which may tantamount toviclation of the principle of "equal pay forequal work”,
Our view finds support fromanother Division Bench decision of this Courtreport
in the case of State of M.P. Vs RamPrakash (1989 JLJ 36)For the
aforementioned reasons, we do noffind any good ground to intarfere with
theorder passed by the learmed Single Judge Accordingly, the writ appeals are
dismissed.

6. The Apex Court dismissed the SLP (Civil) MNo.(s)20025/2011. The Apex Court
opined as under:-

“In Rest of the Matters

Dalay condoned.

Dismissed.

We direct the State Government toimplement the order(s) passed by the High
Court within eight months' time from today.If for any reason, the petitioner-
Statedoes not implement the order(s) passed bythe High Court, the
respondents are at libertyto approach this Court by way of filingcontempt

petition(s).”

7. Apart from this, similar orders passed by this Courtare affirmed by the
Divisien Banch and by Supreme Court.

8. Considering the aforesaid, it can be safelyconcluded that the ratio decidendi
of the judgmentpassed by this Court in State of MP vs. Ramprakash, reported in
1989 JLJ 36, followed in Writ Appeal No.110/2011, is that the mode of induction
as a permanent employee through Standard Standing Orders s also

3-
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apermissible and statutory mode of Induction. Once anemployee is given
permanent status under the Standing Orders, he becomes a permanert
mmmmw.muﬂmmmmshmhmm
No. 1102011 has to be read as a judgment inrem and not a judgment in

9. In view of this rafio, a model employeriwelfaraState should extand the similar
benefits to all similarysituated pﬁ‘mmmmtnhlhinmafﬂumntmat
asizable number of poor employees, who are in a lowerechelon of the State
Government service, arerequiadtuhnuﬂ:'ﬂwdumﬂntﬂmcmmrmk{ng
similar relief. This kind of litigation can be avoided, if Government extends the
benefits 1o all similarly situated persons.Once the Government's SLPs are
dismissed and thelegal posiion has attained a finality, in all faimess,
therespondents should extend the benefit of the said principle to all similarly
situated employees. In (1985) 25CC 648 (Inder Pal Yadav and others vs. Unian
of Indiaand others), the Apex Court opined as under.-

ﬂhmwhm,u'mnwhnmuldnntmmtnmmmadnmmata
mwmmmmmmmmma.lmmm
similarly situated, they areentitied to similar treatment, if not by anyoneeise
at the hands of this Court.”

10. In the light of aforesaid and at the cost ofrepetition, in my opinion, the
judgment passed in State ofMP vs. Ramprakash (supra) is a judgment in rem.
Thesame can be said about the order dated 1.11.201 1(Annexure  P/3).
Resultantly, this petition is disposed ofby following directions:-

{1) The petitioner shall file a fresh representation before respondents along with
the proof ofacquiring permanent status by way ofctassification. The respondents
shall verify and ifpetitioner's permanent status remains [ntact, heshall be given
similar treatment, Le., grant ofregular pay scale attached to the permanent
postfrom the date of classification as permanent employee.

(2) The respondents shall also grant increments attached to the pay scale and if
rules permit,extend benefit of DA in favour of the petitioner.

(3) The respondents shall also pass a speaking order regarding claim of grant of
seniority to thepetitioner from the date of classification aspermanent employee.

(4) If for any justifiable reason, the petitioner is notfound entitied for any of the
banefits claimed, adetailed and reasoned order be passed andcommunicated o
the petitioner. The aforesaid axercise be completed within 120 days from
thedate of production of copy of this order along withthe representation.

(5) It is made clear that it will nntbeupantnhempm:dmmdmrmﬁefm
fhe pelitionars on theground that they were not liigants in W.A. No,1266/2010
and other similar matters, which were decided on merits, if they are otherwise
similartysituated Petition is disposed of.

b
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i # v 5a ddg § clause 4 79 4-A Preeraw & -

*4. Recruitment- The manager may after consuiting the Empioyment Exchange
lay down the procedurs for recruitment of employees and notify it on the notice
board on which standing orders are exhibited.

4-A, Laﬂarﬁluppnhmm-Emmpluwa shall be given a letter of
appointment, in which among other things, his name, age, qualficaticn,
designation, classification, pay-scale, allowance, nature of job, name of
department etc., shall be indicated.”

e am——————E L LR R R ca R R (R
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wesror (FefE anfier ases—ae12 / 1009) ¥ uifta ardw RiE 10042008 # wom B A
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1. Public employment in a sovereign socialist secular democratic republic, has
to be as set down by the Constitution and the laws made there under. Our
consfitutional scheme envisages employment by the Government and its
instrumentalities on the basis of a procedure established in that behall. Equality
of opportunity is the hallmari, and the Constitution has provided also for
affirmative acfion to ensure that unequals are not treated equals, Thus, any
public employment has to be in terms of the constitutional scheme.
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2 (i) permanent, (i) permanent seasonal, (i) probationers, (iv) Badlies, (v)
apprentices, and (vi) temporary (vii) fixed tarm employment’s employes:

[F}A'pnnnamrn'mnpiwealsmmrmumnﬁﬂadmmm satisfactory
sarvice In a clear vacancy in one or more post whether as a probationer or
otherwise, or a person whose name has been entered in the muster roll and

who is given a ticket of permanent empioyee;

(i) A 'permanent seasonal employee’ [s one who has completed service for a
period equal to 2/3rd of the duration or a season or three months whichever is
less in a clear vacancy and shall be desmed to be a permanent employee for

the purpose of these order,

(iii) A 'probationer’ means an employee who is provisionally employad to fill a
dear vacancy, and who has not completed six months' satisfactory service in

the aggregate;

{N}A'hﬂ'.mmmmmmmhmmyﬂnnhpﬂtﬂa
seasonal employee, or a probationer or a permanent seasonal
employee who s temporarily absent.

(v) An ‘apprentice’ means a leamer, provided that no empioyee shall be
classified as an apprentice if he has / had training for an aggregate period of
one year, provided further that a longer period of apprenticeship shall be
req;ﬁmdﬂpra&mhedbyahwurinmd.ﬂrhyagreamn:udmthe
representative of empioyees,

(vi) 'lemporary employee’ means an employee who has been employed for work
which is essentially of a temporary character, or who is temporarily employed as
an additional employee in connaction with the temporary increase in the work of
a permanent nature, provided that in case such employee is requirad to work.
Continuously for more than six months he shall be deemed to be a parmanent
employee, within the meaning of clause (i) above.”

{vii) “Fixed term employment's employee “means an employee who has been
engaged on the basis of contract of employment for a fixed period. Howewer, his
working hours, wages,allowances and other benefits shall not be less than that
of a permanent empicyee. He shall also be eligible for all statulory benefits
available to a permanent employee promotionately according to the perod of
service rendered by him even thaugh his perod of employment does not extend
to the qualifying period of emplcyment required in the statute.”
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47. "By this pronouncement, we declare that all appointments made in simiar
manner {withcut following the selection process prescribed by the ralevant
recruitment rules), in breach of statutory rules, be treated as non-est in the eye
of law from itz inception and would stand annulled forthwith. Howaver, we may
leave the passing of a formal general Government order for revocation of all
such nts or on case lo case basis, to be issued by the Appropriate
Authority of the State Government.”
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afem mare a1 (2007 1 YEALE. 575) ¥ Pt R & i —
“A workman, therefore, would be entiled to classification of permanent or
Wmm.wmmwmmmmm.
Haspmdmtmnmappo&mmnhstammm.m“ﬁ not appointed
mapamamﬂpmtwpumdmmhaﬁ:n.ﬂamuﬂmmthmwaﬂdmt
dpemwimﬂw.wm:hgmﬁawwaguahmwuﬂnmuﬂaﬁmm
the status of a permanent employee.”

maﬁawﬂmﬂmﬁﬂmimqqﬁmm a4 fe
mm+m;mﬂmmﬁﬁﬂqﬂmﬂ:ﬁwm
wﬂmmmaﬂmwlﬂﬂﬁﬂmﬁmﬁmaﬁmm# fafa=
mmmfmmﬁmmmmﬁmmﬂﬁ.
Pl oW omEE g TRa ardw 4 o of = g AR R o g
mﬁmmﬂmﬂWWIﬂm#mwm
Wmmntfwsmmﬁﬁmﬁrmqiﬂﬁmﬁﬁ
fais 16120016 W Foora fwr & 6 -

“ 20) A direct judgment on the subject is State of M.P. & OUrs. v. Lalit Kumar
Verma wherein it was held that a workman would be entitied to classification as

af-
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permanent or temporary employee if the conditions precedent are satisfied. It
was held that the respondent was not appointed against the clear vacancy, he
was not appointed in a permanent pustﬂpiamdunpmbaﬁm.Tﬁscmt.
thus, held that working on daily wages alone would not entitie him to the status
of permanent employee. Para Turu'#siudgmantmammmhuhed into.

'?.mehl‘ﬂn.mrﬁhfﬂ.wﬂbeenﬁﬂudtnﬁﬂaiﬁﬂﬂﬂﬂnfmmﬂiw
temporary employee, if the conditions precedent therefor are satisfied. The
ntwasmtapp-uintadagamsladauvmmy. He was not

nppnintudhapmnuthmtmpﬁuedm probation. He had also not bean
a ticket of permanent employes. Working on daily wages alone waould
not entite him to the status of a permanent employee.”

*46) For this purpose, we would first like to refer to the provisions of the
Madhya Pradesh Industrial Employment (Standing Orders) Act, 1961 and the
Rules made thereunder known as the Madhya Pradesh Industrial Employmant
(Standing Orders) Rules, 1863, Section 3(c) of the Act defines *Standing
Orders® and as per Section 6, the Stale Govemment may, by notification,

be notified. It empowers the State Government to frame Standard Standing
Orders as well. It is in exercise ufpmmurﬁarsacﬂunﬂ[ﬂ of the Act that
the State Govemment has framed Madhya Pradesh Industrial Employment
(Standing Orders) Rules, 1983 (hereinafter referred to as the 'Rules’).
Annesure to these Rules contains standard Standing Orders for all
undertakings in the State. Standing Order No. 2 of this 18 Order enumerates
classification of employees which has already been reproduced above. As per
this classification, an employee would be known as ‘permanent employee’ who
has completed six months’ satisfactory gervice in a clear vacancy in one or
more posts whether on probation or otherwise or a person whose name has
been entered in the muster roll and who is given a ticket of ‘permanent
employee’. It follows from the above that mersly by putting in six months'
satisfactory service, an employee can be treated as 'permanent employes’.

f‘j_.—r-" 10/-
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Rights which would flow to different categories of employees including
‘permanent employes’ are not sfipulated in these Rules or even in the parent
Act It can be gathered from Rule 11 of the said Rules, which relates to
termination of employment, that in case of a '‘permanent employes’ one
month's notice or wages for cne month in fieu of notice is required when the

employment of a ‘permanent employes’ is to be terminated. On the other
hand, no such notice or wages in fieu thereof is needed to be given to any

other category of employees. Additional obligation casts on the employer ks to
record reasons for termination of service in writing and communicate the same
to the employee.”
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The Division Bench in Writ Appeal No. 110/2011 and connected matters
{Annexure Pr3) opined as under.-

*whether an employee comes by way of normal recruitment process or through
the process of classification, the fact remains that both i.e. the normally
recruited employee and a classified employee work on the same post and
perform the same duties. It cannot be held that the classification has any less
affect or force as compared to the normal process of appeointment, because the
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classification is also based upon the law in the form of Standing Crders and as
such both employees who have been brought into service through either of the
hnprﬂmnﬂpﬂmﬂieﬂhth,aapﬁmmtwnﬂmﬂgaﬁtapﬂmjar
post, should be eniitied to the same benefits. Taking a contrary view would
mean that the employess inducted through classification process would be
saddled with an undesirable disability throughout their servica, as compared to
other employees which may tantamour:t fo violation of the principle of ‘equal
pay for equal work™. Our view finds support from another Division Bench
dadﬂunﬂ&i&%ﬁputhﬂ'ﬁcmdﬁhhufM.F.ﬁHmnHﬂmhﬁm
JLJ 36). For the aforementioned reasons, we do not find any good ground to
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nwm#mmwﬁaﬁm#ﬁwﬂmw#mﬁamm
06.04.2015 Y HFETH 6 7 o= wedey By o 2 —
The Apex Court dismissed the SLP {Civil) No.(s) 20025/2011. The Apex Court

opined as under:-
“In Rest of the Matters

Delay condoned.
Dismissed

We direct the State Government to implement the order(s) passed by the High
Court within eight months' time from today. If for any reason, the petiioner-State
does not implement the order(s) passed by the High Court the respondents are
at liberty to approach this Court by way of filing contempt petition{s).”

m#mmﬁﬁﬁmm%mwmmﬁm
RIS # A WA w71 ,/2016 § g # SR ) 5E v § g
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Wﬂfmﬂﬂmmqﬁmmﬂﬂmmm

13. Ancther significant reason for referring to the judgment of Jagjit Singh is
that the Court culled out the principles of ‘equal pay for equal work' from the
earlier judgments on the subject and collated them at ona placa, Further, the
Court also drew an important distinction between the grant of benefit of ‘equal
pay for equal work' to temporary employees on the one hand and the status of
regular employees on the other hand, Insofar as parameters of principles cf
‘equal pay for equal work' deduced 16 by the Court are concemned (para 42),
wpupmanfdaduﬁmamdinmwaﬁthﬁnpﬂm which is

reproduced below:

mmwﬁaﬁmtmmwpﬂnmmamw
basis, cannot claim to be placed in the regular pay-scale (see—Orissa

University of Agriculture &Technology Vs. Manoj K. Mohanty),
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relief. It is trite: that right to equality under Article 14 is not in negative terms
(See Indian Council of Agricultural Research & Anr v. T.K. Suryanarayan &
Ors.).
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CONMT. PET. (C) NO. 106/2016 IN SLP(C) NO. 19292/2012

JUDGMENT

A.K. SIKRI, J.

All the petitioners who have filed these contempt petitions were
engaged by the State of Madhya Pradesh on different dates on different
posts but all of them were engaged as daily wagers. They continued as
daily wagers for long spell of time. According to the petitioners, in terms
of Madhya Pradesh Industrial Environment (Standing Order) Rules,
1963, they became entitled to be classified as 'permanent employees’,
However, their demand for classification as permanent employees was
not acceded to by the State, which inaction of the State Government
provoked some of these employees to raise the industrial dispute for
their classification which resulted into award(s) of the labour court
directing their classification as 'permanent’. The labour court also held
that on their classification as permanent, they would be entitled to the
pay-scale of permanent post from dates specified in the award. Appeals
were filed by the State against those orders which were dismissed by the
industrial court and writ petitions also came to be dismissed by the High
Court. This resulted in passing of the orders by the concerned
authorities in the State Government classifying these petitioners as

permanent employees. It was also ordered that they shall be entitled to
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minimum pay as fixed by the Labour Commission. This led to another
round of litigation as the petitioners claimed that on their classification as
‘permanent’ to their respective posts they were entitled to receive the
pay-scale attached to the said posts. These reliefs were granted to them
by the labour court against which appeal preferred before the industrial
court and the writ petition before the High Court were also dismissed. In
all these cases, thereafter, special leave petitions were filed which were
dismissed by this Court by common order dated 21* January, 2015. This
order reads as under:
“Delay condoned.

Dismissed.

We direct the State Government to implement the order(s)
passed by the High Court within eight months' time from
today.

If for any reason, the petitioner-State does not implement
the order(s) passed by the High Court, the respondents
are at liberty to approach this Court by way of filing
contempt pelition(s).”

The State Government has passed the orders fixing the pay of these
petitioners at the minimum of the regular pay-scale attached to the
respective posts. To demonstrate, by way of example, in the case of
Ram Naresh Rawat, who was engaged as a daily wager, the pay is fixed
at Rs. 15330/~ in the pay-scale of Rs. 5200/- attached to the said post.

Break up of the aforesaid salary fixing is as under:
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Sl Particulars Amount (Rs.)

2(i) Minimum in the Hegular-ﬁiﬂﬂ."—
pay scale granted vide
order dated 11.03.2016
__[ines mondh) . L
2(ii)) Grade pay (per month) 1800/-

2(ii) D.A. (per month) 8330/
2(iv) Total salary and other 15330/

benefits in hand (i+ii+ii)

‘per month
At the time of passing the order, he was getting monthly wage of Rs.
11,300/- as the daily wager. His salary, therefore, stands enhanced of

Rs. 4030/-. In addition, he is given arrears in the sum of Rs. 5,93,887/-.

In similar manner, pay of all the petitioners has been fixed.

The petitioners are, however, not satisfied with the aforesaid fixation and
contended that the pay fixation has not been done as per the orders of
this Court. The precise submission is that once they are conferred the
status of permanent employee by the court and it is also categorically
held that they are entitled to regular pay attached to the said post, not
only the pay should be fixed in the regular pay-scale, the petitioners
would also be entitied to the increments and other emoluments attached
to the said post. In other words, they pleaded that fixation of pay at the
minimum of the pay-scale is uncalled for and does not amount to
complying with the directions of the Court in full measure. It is also

submitted that in some other cases where the High Court has given

5
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similar directions, which are followed in their cases, the 5State
Government has not only fixed pay in the regular pay-scale but has also

been granting increments etc. as well.

The case set up by the respondents, on the other hand, is that the
petitioners are daily wage employees. They have not been ‘regularised’
in their respective posts for want of adequate number of reguiar
vacancies. They are granted 'permanency’ in terms of standing orders
which, at the most, entitles them to get the pay which is given to
employees appeointed on regular basis but such an entitement is to the
minimum of the said pay-scale. It is also argued that even the direction
of the High Court was to grant pay in the regular pay-scale with effect
from the date of classification orders and there is no direction given by
the High Court to give them increments etc. which is admissible only
when a person is appointed on regular basis or whose services are

regularised, which has not happened in the case of the petitioners.

Learmned counsel who appeared for these petitioners have drawn our
attention to the relevant provisions of the standing orders on the basis of
which they were classified as permanent, It is standing order No. 2
which deals with classification of the employees and reads as under:

“2.  Classification of Employees.— Employees shall

be classified as (i) permanent, {ii) permanent seasonal, (iii)

probationers, (iv) Badlies, (v) apprentices, and (vi)
lemporary:
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(i) A '‘permanent’ employee is one who has completed
six months' satisfactory service in a clear vacancy in one
or more posts whether as a probationer or otherwise, or a
person whose name has been entered in the muster roll
and who is given a ticket of permanent employee;

(i) A 'permanent seasonal employee' is one who has
completed service for a period equal to 2/3rd of the
duration or a season or three months whichever is less in
a clear vacancy and shall be deemed to be a permanant
employee for the purpose of these order,

(i) A ‘probationer’ means an employee who is
provisionally employed to fill a clear vacancy, and who has
not completed six months' satisfactory service in the
aggregate;

(iv) A 'badli', employee means an employee who is
employed on the post of a permanent seasonal employee,
or a probationer or a permanent seasonal employee who
is temporarily absent.

() An ‘apprentice’ means a leamer, provided that no
employee shall be classified as an apprentice if he ha
shad training for an aggregate period of one year, provided
further that a longer period of apprenticeship shall be
required if prescribed by a law or an award, or by
agreement with the representative of employees;

(vi) ‘'temporary employee' means an employse who has
been employed for work which is essentially of a
temporary character, or who is temporarily employed as an
additional employee in connection with the temporary
increase in the work of a permanent nature, provided that
in case such employee is required to work. Continuously
for more than six months he shall be deemed to be a
permanent employee, within the meaning of clause (i)
above.”

6) Once the labour court classified them as permanent, which classification
had attained finality, it necessarily follows that they are entitied to all

benefits which are fo be given to regularly appointed employees.
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It is further submitted that the High Court specifically went into the
question as to whether, on attaining permanency, these petitioners were
entitled to the pay-scale attached to the post which is given to the
regularly recruited employee and answered the said question in the
affirmative. Our attention was drawn to one such order dated 8" May,
2008 passed by the High Court in Writ Petition No. 1306 of 2008 where
this issue is specifically dealt with in detail and decided in favour of the
petitioners, after taking note of various judgments. It was further pointed
out that in some other cases, increments are also given while fixing pay
in the reqular pay-scale. Example of one such case given by the
petitioner is State of Madhya Pradesh & Ors. Vs. Bhasker Sharma’
wherein the Writ Appeal was also dismissed. It was submitted that after
the dismissal of the appeal, Bhasker Sharma was not only granted
regular pay-scale but is getting increments and other benefits attached
to the said post as well. It was also argued that many such employees
have been given similar benefits and the State Government has now
taken a 'U' turn and is not willing to extend such benefits to the

petitioners herein. Copies of many such orders passed by the High

Court are filed by the petitioners as additional documents in support of

their submissions.

Mr. Mukul Rohatgi, learned Attorney General, who appeared on behalf of

1 Writ Appeal No. 322/2009; Order dated 30.11.2009; By High Court of M.P, Gwalior Bench

8
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the State Government and the Contemnors emphasised that the only
direction of the High Court, which has been upheld by this Court, is that
these petitioners are entitied to pay in a regular scale. It is argued that
they have been classified as “permanent” because of the aforesaid
standing orders which means that their services would not be
terminated. However, that does not mean that the petitioners are
regularised against any posts. It was also argued that each of these
petitioners have been given substantial amount as arrears of pay in
terms of the orders passed by the High Court and there is significant
enhancement in the monthly emoluments now drawn by these
petitioners. The leamed Attorney General further submitted that there
are 520 such employees who have gained entry into the service through
backdoor as they were nol appointed on regular basis against regular
vacancy after following required selection procedure. Such employees,
like the petitioners, cannot seek regulanisation and benefits emanating
from such regularisation in view of the law laid down by the Constitution
Bench of this Court in State of Karnataka \Vs. Uma Devi’. It was also
argued that instant proceedings are in the contempt cases where scope
of jurisdiction was limited. The State had complied with the directions in
a bona fide manner on its understanding about the orders of the High
Court against which SLPs have been dismissed and in case the

grievance of the pefitioners is that they are entitled to something more

2 [2006) 4 SCC 1
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than what is granted by the State Government, they can challenge the
order passed by the Government fixing their pay, by taking recourse to

substantive proceedings but not in the form of contempt petition.

Mr. Rohatgi also brought to the notice of this Court a subsequent event
which has been brought on record by filing additional affidavit. It was
pointed out that on 7" October, 2016, the State Government has
promulgated a one-time scheme for regularisation of all daily wage
employees in the State. Copy of the said scheme is annexed, salient

features whereof are as under:

“(I)  The Daily wage employees will now be classified
as “Sthayee Karmi".

(1) They are classified in three categories, ie.,
Unskilled, Semi-skilled, and Skilled. Their pay scale is
also determined accordingly. Pay Scale of a skilled
employee is Rs. 5000-100-8000.

(1)  They will be given the benefit of senionty and their
actual pay on September 1, 2016 in their pay scale will be
determined based on the years of service put in by them.

(IV) They will be entitled to Dearness Allows. (Presently
at 125%)

(V)  The pay fixation in the pay scale will be applicable
from 1.9.2016, Next increment in salary will be given in
September 2017,

(VI)  On attaining the age of superannuation, they will be
entited to Gratuity based on 15 days salary per year
during the period of service. Maximum limit of this amount
will be Rs. 1,25,000/- for unskilled, Rs. 1,50,000/- for
semi-skilled, and Rs. 1,75,000/- for skilled workers.

(VIl)  Such daily wager employees who were warking on
16.5.2007, and have also been in service as on 1.9.2016

10
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will be entitied to the pay scale mentioned above and other
benefits.

6. In view of the aforesaid scheme, the MP Daily
Wages Employee (Conditions of Service), Rules, 2013
now stands repealed.

7. The scheme also prescribes the steps to be taken
for filling up the vacant Regular posts. For this purpose
the vacant Class IV posts available in the regular setup
under various departments at the district level would be
filled up on prionity from the existing sthayee karmis. The
workers working with various Construction Departments
(Nirman Vibhag) will be treated as Industnal Workers for
the purposes of Standing Order Act, 1961 and Rules, 1963
and the permanent classified employees of such
Departments are also entitted to be regularised
accordingly.

8. In view of the aforesaid, it is submitted that the
daily wage employees are also entitled to the aforesaid
benefits at the time of superannuafion as mentioned in the

Scheme.”

would get the benefits thereof after their retirement.

observations which are crucial to the issue involved. These are:

11
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He, thus, submitted that if the petitioners opt for the said scheme, they

Before we consider the respective submissions, we want to make two

The matter is being examined in the contempt jurisdiction of this
Court. From the chronology of events given, it would be clear that
initially these petitioners had claimed their classification as 'permanent’
to the respective posts. They succeeded in this attempt and the orders
passed therein in their favour was that they would be classified as

‘permanent’ and that they would also be entitled to pay-scale of
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permanent posts from the dates specified in the award given by the
labour court.

In the second round of litigation, out of which present contempt
pelitions arise, direction of the High Court is to grant them pay-scales
attached to the posts to which they are working.

This order has been upheld by this Court as well inasmuch as
Special Leave Petitions filed by the State Government have been
dismissed by common orders dated 21% January, 2015. However, there
is no specific direction for grant of increments.

In order to implement the directions of High Court, against which special
Leave Petitions have been dismissed, the State Government has passed
order dated 11" March, 2016 vide which the pay-scale of the petitioners
has been fixed in the pay-scale attached o these posts. This has also
been given from the dates to which these petitioners are held entitled to
and on that basis arrears of pay have also been paid. However, the pay
is fixed at the minimum of the said pay-scales and there is also
stipulation in the said orders dated 11™ March, 2016 that these

employees would not be entitled to increment of salary.

It is clear from the above that the petitioners have been given pay in the
regular pay-scale, Petitioners, however, have joined issue by
contending that orders dated 11" March, 2016 do not carry out the

complete compliance of the directions given by the High court that on

12
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fixation of pay in the regular pay-scale the petitioners are also entitled to
increments of salary, as is given to the regular employees, on annual

basis.

Therefore, the guestion that arise for consideration is as o whether the

petitioners are also entitled to the increments.

12) It is not in dispute that the petitioners were initially engaged on daily
wage basis. Their engagement was also done without following any
selection procedure. It also does not emerge from record that the initial
engagement of these petitioners was against regular vacancies,
Narmally, in such a situation even if these persons, because of their long
service and also on the assumption that they are discharging the same
duties as discharged by regular employees, such employees can claim
the salary which is being paid to regular employees holding similar posts
on the principles of 'equal pay for equal work’. This aspect has
exhaustively and authoritatively being dealt with by this Court in a recent
judgment dated 26" October, 2016 in Civil Appeal No. 213 of 2013, titled
State of Punjab and Ors. vs. Jagjit Singh and Ors.’ and other
connected appeals, though, there is one distinguished factor, viz. the
petitioners herein have been conferred the status of 'permanent’
employees. However, an important question which arises is as to

whether such 'permanent’ employees are same as employees appointed

3 Civil Appeal No. 213 of 2013; 26" October, 2016

13
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on 'reqular’ basis or their services stand regularized. This aspect shall
be touched upon and dealt with a little later. At this stage, reference is
made to the aforesaid judgment in the case of Jagjit Singh® for the
purpose that even if principle of 'equal pay for equal work' is applicable
and the pay in the regular pay-scale is admissible to such employees,
these employees would be entitied to minimum of the regular pay-scale
and not the increments, This case is taken note of and discussed in

Jagjit Singh’in the following manner;

“36. Secretary, State of Kamataka v. Umadevi [(2006) 4
SCC 1], decided by a five-Judge Constitution Bench:
Meedless to mention, that the main proposition canvassed
in the instant judgment, pertained to regularization of
government servants, based on the employees having
rendered long years of service, as temporary, contractual,
casual, daily-wage or on ad-hoc basis. It is, however
relevant to mention, that the Constitution Bench did
examine the question of wages, which such employees
were entitled to draw. In paragraph 8 of the judgment, a
reference was made to civil appeal nos. 3595-612 of 1999,
wherein, the respondent-employees were temporarily
engaged on daily-wages in the Commercial Taxes
Department. As they had rendered service for more than
10 years, they claimed permanent employment in the
department. They also claimed benefits as were extended
to regular employees of their cadre, including wages
(equal to their salary and allowances) with effect from the
dates from which they were appointed. Even though the
administrative ftribunal had rejected their claim, by
retuming a finding, that they had not made out a case for
payment of wages, equal to those engaged on regular
basis, the High Court held that they were entitled to
wages, equal to the salary of regular employees of their
cadre, with effect from the date from which they were
appointed. The direction issued by the High Court resulted
in payment of higher wages retrospectively, for a period of
10 and more years. It would also be relevant to mention,
that in passing the above direction, the High Court had
relied on the decision rendered by a three-Judge bench of
this Court in Dharwad District PWD Literate Daily- Wage

14



Employees Association v. State of Karnatakal(1990) 2
SCC 396]. The Constitution Bench, having noticed the
contentions of the rival parties, on the subject of wages
payable to daily-wagers, recorded its conclusions as
under:-

“55. In cases relating to service in the commercial
laxes department, the High Court has directed that
those engaged on daily wages, be paid wages equal
to the salary and allowances that are being paid to the
regular employees of their cadre in government
service, with effect from the dates from which they
were respectively appointed. The objection taken was
to the direction for payment from the dates of
engagement. We find that the High Court had clearly
gone wrong in directing that these employees be paid
salary equal to the salary and allowances that are
being paid to the regular employees of their cadre in
government service, with effect from the dates from
which they were respectively engaged or appointed. It
was not open to the High Court to impose such an
obligation on the State when the very question bafore
the High Court in the case was whether these
employees were entitled to have equal pay for equal
work so called and were entitled to any other benefit.
They had also been engaged in the teeth of directions
not to do so. We are, therefore, of the view that, al
best, the Division Bench of the High Court should
have directed that wages equal to the salary that is
being paid to regular employees be paid to these
daily-wage employees with effect from the date of its
judgment. Hence, that part of the direction of the
Division Bench is modified and it is directed that these
daily-wage earners be paid wages equal to the salary
at the lowest grade of employees of their cadre in the
Commercial Taxes Department in government
service, from the date of the judgment of the Division
Bench of the High Court Since, they are only
daily-wage earners, there would be no question of
other allowances being paid to them. In view of our
conclusion, that Courts are not expected to issue
directions for making such persons permanent in
service, we set aside that part of the direction of the
High Court directing the Government to consider their
cases for regularization. We also notice that the High
Court has not adverted to the aspect as to whether it
was regularization or it was giving permanency that
was being directed by the High Courl. In such a

15
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situation, the direction in that regard will stand deleted
and the appeals filed by the State would stand
allowed to that extent. Il sanctioned posts are vacant
(they are said to be wvacant) the State will take
immediate steps for filling those posts by a regular
process of selection. But when regular recruitment is
undertaken, the respondents in C.A. Nos. 3595-3612
and those in the Commercial Taxes Department
similarly situated, will be allowed to compete, waiving
the age restriction imposed for the recruitment and
giving some weightage for their having been engaged
for work in the Depariment for a significant period of
time. That would be the extent of the exercise of
power by this Court under Article 142 of the
Constitution to do justice to them.”

We have extracted the aforesaid paragraph, so as not to
make any inference on our own, but to project the
determination rendered by the Constitution Bench, as was
expressed by the Bench. We have no hesitation in
concluding, that the Constitution Bench consciously
distinguished the issue of pay panty, from the issue of
absorption/regularization in service. It was held, thal on the
issue of pay parity, the High Court ought to have directed,
that the daily-wage workers be paid wages equal to the
salary at the lowest grade of their cadre. The Constitution
Bench expressed the view, that the concept of equality
would not be applicable to the issue of
absorption/regularization in service. And conversely, on
the subject of pay parity, it was unambiguously held, that
daily-wage eamers should be paid wages equal to the
salary at the lowest grade (without any allowances). "

13) Anaother significant reason for referring to the judgment of Jagjit Singh’
is that the Court culled out the principles of 'equal pay for equal work'
from the earlier judgments on the subject and collated them at one
place. Further, the Court also drew an important distinction between the
grant of benefit of 'equal pay for equal work' to temporary employees on
the one hand and the status of regular employees on the other hand.

Insofar as parameters of principles of 'equal pay for equal work' deduced

16
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by the Court are concerned (para 42), our purpose of deduction stated in

sub-para vi thereof is important, which is reproduced below:

“(wvi) For placement in a regular pay-scale, the claimant has
to be a regular appointee. The claimant should have been
selected, on the basis of a regular process of recruitment.
An employee appointed on a temporary basis, cannot
claim to be placed in the regular pay-scale (see — Orissa
University of Agriculture & Technology Vs. Manoj K.
Mohanty’). -

14) Insofar as distinction between pay parity and regularisation of service is

concerned, referring to the Constitution Bench judgment in Uma Devi’,

the Court made the following observations:

“We are of the considered view, that in paragraph 44
extracted above, the Constitution Bench clearly
distinguished the issues of pay party, and regularization in
service. It was held, that on the issue of pay parity, the
concept of ‘equality’ would be applicable (as had indeed
been applied by the Court, in various decisions), but the
principle of 'equality’ could not be invoked for absorbing
temporary employees in Government service, or for
making temporary employees regular/permanent. All the
observations made in the above extracted paragraphs,
relate to the subject of regularization/permanence, and
not, to the principle of ‘equal pay for egual work'. As we
have already noticed above, the Constitution Bench
unambiguously held, that on the issue of pay parity, the
High Court ought to have directed, that the daily-wage
workers be paid wages equal to the salary, at the lowest
grade of their cadre. This deficiency was made good, by
making such a direction. "

Thus, it follows that even if principle of 'equal pay for equal work' is

applicable. temporary employee shall be entited to minimum of the

pay-scale which is attached to the post, but without any increments.

4 (2003) 55CC 188
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15) Insofar as petitioners before us are concerned they have been classified
as 'permanent’. For this reason, we advert to the core issue, which would
determine the fate of these cases, viz., whether these employees can be
treated as ‘regular’ employees in view of the aforesaid classification? In
other words, with their classification as 'permanent’, do they stand

regularized in service?

16) For this purpose, we would first like to refer to the provisions of the
Madhya Pradesh Industrial Employment (Standing Orders) Act, 1961
and the Rules made thereunder known as the Madhya Pradesh
Industrial Employment (Standing Orders) Rules, 1963. Section 3(c) of
the Act defines "Standing Orders” and as per Section 6, the State
Government may, by notification, apply Standard Standing Orders to
such class of undertakings and from such date as may be specified
therein. Section 21 empowers the State Government to make rules to
carry out the purposes of the said Act which are required to be notified.
It empowers the State Government to frame Standard Standing Orders
as well. It is in exercise of powers under Section 21(1) of the Act that
the State Government has framed Madhya Pradesh Industrial
Employment (Standing Orders) Rules, 1963 (hereinafter referred to as
the 'Rules’). Annexure to these Rules contains standard Standing

Orders for all undertakings in the State. Standing Order No. 2 of this

18
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Order enumerates classification of employees which has already been
reproduced above. As per this classification, an employee would be
known as ‘permanent employee’ who has completed six months'
satisfactory service in a clear vacancy in one or more posts whether on
probation or otherwise or a person whose name has been entered in the
muster roll and who is given a ticket of 'permanent employee'. It follows
from the above that merely by putting in six months' satisfactory service,
an employee can be treated as '‘permanent employee’. Rights which
would flow to different categories of employees including 'permanent
employee' are not stipulated in these Rules or even in the parent Act. It
can be gathered from Rule 11 of the said Rules, which relates to
termination of employment, that in case of a ‘permanent employee’ one
month's notice or wages for one month in lieu of notice is required when
the employment of a ‘permanent employee’ is to be terminated. On the
other hand, no such notice or wages in lieu thereof is needed to be given
to any other category of employees. Additional obligation casts on the
employer is to record reasons for termination of service in writing and

communicate the same to the employee.

With this, we advert to the question posed above. In the first blush, this
question appears to be somewhat puzzling, as to how such a question
can arise because normally an employee who is given the designation of

'‘permanent employee’ should be treated as 'regular employee' as well.

19
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However, this puzzle vanishes when we examine the standing orders,

acts and rules in question under which designation of 'permanent

employee' is acquired. Fortunately for us, we are not trading on a virgin

territory.

18) This Court has already examine the issue in the context of these very

standing orders of Madhya Pradesh. In the case of Mahendra L. Jain

& Ors. v. Indore Development Authority & Ors.”, this Court analyzed

the Standard Standing Order in question and held that permanent

classification does not amount to regularization, inasmuch as it was

noted that the matter relating to the recruitment is governed by a

separate statute, as can be seen from the following discussion therein:

"28. The 1961 Act provides for classification of employees
in five categories. The 1973 Act, as noticed hereinbefore,
clearly mandates that all posts should be sanctioned by
the State Government and all appointments to the said
cadre must be made by the State Government alone. Even
the appointments to the local cadre must be made by the
Authority. The said provisions wera not complied with, It is
accepted that no appointment letler was issued in favour
of the appellants. Had the appointments of the appellants
been made in terms of the provisions of the Adhiniyam and
the Rules framed thereunder, the respondent Authority
was statutorily enjoined to make an offer of appointment in
writing which was to be accepted by the appellants herein.
Who made the appointments of the appellants to the
project or other works carried on by the Authority is not
known, Whether the person making an appointment had
the requisite jurisdiction or not is also not clear. We have
noticed hereinbefore that in the case of Om Prakash
Mondloil, the CEQ made an endorsement to the effect that
he may be tried in daily wages and should be entrusted
with the work of progress collection of ODA work. The said
order is not an "offer of appointment” by any sense of the

5 (2005) 1 SCC 639
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31. The Standing Orders governing the terms and
conditions of service must be read subject lo the
constitutional limitations wherever applicable. Constitution
being the suprema lex, shall prevail over all other statutes.
The only provision as regards recruitment of the
employees Is contained in Order 4 which merely provides
that the manager shall within a period of six months, lay
down the procedure for recruitment of employees and
notify it on the notice board on which Standing Orders are
exhibited and shall send copy thereof to the Labour
Commissioner. The matter relating to recruitment is
governed by the 1973 Act and the 1987 Rules. In the
absence of any specific directions contained in the
Schedule appended to the Standing Orders, the statute
and the statutory rules applicable to the employees of the
respondent shall prevail.”

18} The issue came up again in the case of M.P. State Agro Industries
Development Corporation Ltd. & Anr. v. 5.C. Pandey" wherein this
Court held that only because a temporary employee has completed 240
days of work, he would not be entitled to be regularized in service. The
Court also reiterated that the Standing Orders categorize the nature of
employment and do not classify individual employees in different post
according to the hierarchy created in the Department and thus proviso to
Rule 2 does not apply to promotions or regularization in higher grade.
We would like to reproduce following paras from the said judgment:

“17. The question raised in this appeal is now covered by a
decision of this Court in M.P. Housing Board v. Mang/
Shrivastava [(2006) 2 SCC 702] wherein this Court clearly
opined that. (7) when the conditions of service are
governed by two statutes; one relating to selection and

6 (2006) 2 5CC 716
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appointment and the other relating to the terms and
conditions of service, an endeavour should be made to
give effect to both of the statutes; (2) a daily-wager does
not hold a post as he Is not appointed in terms of the
provisions of the Act and the Rules framed thereunder and
in that view of the matter he does not derive any legal
right; (3) only because an employee had been working for
more than 240 days that by itself would not confer any
legal right upon him to be regulansed in service; (4) if an
appointment has been made contrary to the provisions of
the statute the same would be void and the effect thereof
would be that no legal nght was derived by the employee
by reason thereof.

18. The said decision applies on all fours to the facts of
this case. In Mahendra L. Jain [(2005) 1 SCC 639 : 2005
SCC (L&S) 154] this Court has categorically held that the
Standing Orders governing the terms and conditions of
service must be read subject to the constitutional and
statutory limitations for the purpose of appointment both as
a permanent employee or as a temporary employee, An
appointment to the post of a temporary employee can be
made where the work is essentially of temporary nature. In
a case where there existed a vacancy, the same was
required fo be filled up by resorting to the procedures
known to law ie. upon fulfilling the constitutional
requirements as also the provisions coniained in the 1976
Reguiations. No finding of fact has been arrived at that
before the respondent was appointed, the constitutional
and statutory reguirements were complied with.

xx XX XX

22. Such appointments, in our opinion, having regard to
the decisions in Mahendra L. Jain [(2005) 1 SCC 635 .
2005 SCC (L&S) 154] and Manoj Shrivastava [(2006) 2
SCC 702] must be made in accordance with extant rules
and regulations. It is also a well-settled legal position that
only because a temporary employee has completed 240
days of work, he would not be entitled to be regularised in
service. Otherwise also the legal position in this behalf is
clear as would appear from the decision of this Court
inDhampur Sugar Mills Lid. v. Bhola Singh [{2005) 2 SCC
470 : 2005 SCC (L&S) 292] apart from Mahendra L. Jain
[(2005) 1 SCC 639 : 2005 SCC (LAS) 154]."

20) A direct judgment on the subject is State of M.P. & Ors. v. Lalit Kumar
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Verma' wherein it was held that a workman would be entitled to
classification as permanent or temporary employee if the conditions
precedent are satisfied. It was held that the respondent was not
appointed against the clear vacancy, he was not appointed in a
permanent post or placed on probation. This Court, thus, held that
working on daily wages alone would not entitte him to the status of
permanent employee. Para 7 of this judgment needs to be looked into.

7. A workman, therefore, would be entitled to classification
of permanent or temporary employee, if the conditions
precedent therefor are satisfied. The respondent was not
appointed against a clear vacancy. He was not appointed
in a permanent post or placed on probation. He had also
not been given a ticket of permanent employee. Working
on daily wages alone would not entitle him to the status of
a permanent employee.”

21) It is, thus, somewhat puzzling as to whether the employee, on getting
the designation of 'permanent employee' can be treated as 'regular’
employee. This answer does not flow from the reading of the Standing
Orders Act and Rules. In common parlance, normally, a person who is
known as 'permanent employee' would be treated as a regular employee
but it does not appear to be exactly that kind of situation in the instant
case when we find that merely after completing six months' service an
employee gets right to be treated as 'permanent employee'. Moreover,
this Court has, as would be noticed now, drawn a distinction between

‘permanent employee’ and ‘regular employee’,

T (2007) 1 SCC 575
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22) We may mention, at this stage that this aspect has come up for
consideration, in another context, in State of Madhya Pradesh and
Others vs. Dilip Singh Patel and Others®. Thal was a case where
similarly situated employees, who were classified as ‘permanent
employees' under the Standing Orders Act, were given minimum of the
pay-scale attached to their posts. However, after the implementation of
Sixth Pay Commission, benefits thereof were not extended to these
employees. High Court held that they would be entitled to have their
pay fixed as per the revised scales in accordance with the
recommendations of Sixth Pay Commission which were accepted gua
regular employees. This Court, though, upheld the orders of the High
Court giving them the benefit of revision of pay-scale pertained to Sixth
Pay Commission, but at the same time made it clear that they would be
entitled to minimum salary and allowances as per the said revised scales
and would not be entitled to any increments. It was further held that
such increments would be admissible only after regularisation of their
services which regularisation was to take place as per the seniority list
with due procedure. Following passage from the said judgment, which
captures the aforesaid directions, is quoted hereunder:;

"We have heard learmed counsel for the parties and
perused the records. It appears that the respondents
earlier moved before the Administrative Tribunal, Gwalior
by filing original applications such as O.A. No. 648 of
1995, O.A. No. 293 of 1991 etc. In compliance of the

8 Civil Appeal Nos. 8431-8432 of 2014; decided on August 27, 2014,
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orders passed in such original applications, the Chief
Engineer, Yamuna Kachhar, Water Resources
Department, Gwalior (M.P.)( by orders issued in between
April,. 2004 and June, 2004 provided the mi8nimum wages
and allowances to the respondents without increment as
per the Schedule of the pay scale from the date of the
order of the Tribunal. It was further ordered that the
regularization of the daily wages employees shall be made
as per the seniority list with due procedure and the benefit
of increment and other benefits can only be granted after
the regularisation as per the Rules. It was ordered that the
order of the Court for benefit of minimum wages and
allowances shallbe .............

From the aforesaid facts, it is clear that the
respondents are entitled for minimum wages and
allowance as per the fixed Schedule of the pay scale but
without any increment. In such case, if the pay scale is
revised from time to time including the pay-scale as
revised pursuant to Sixth Pay Commission, the
respondents will be enttled to minimum wages and
allowance as per the said revised scale without increment.
Only after regularisation of their service, as per seniority
and rules, they can claim the benefit of increment and
other benefits.”

elc. in the pay-scale.

25
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From the aforesaid, it follows that though a 'permanent employee’ has
right to receive pay in the graded pay-scale, at the same time, he would
be getting only minimum of the said pay-scale with ne increments. It is

only the regularisation in service which would entail grant of increments

In view of the aforesaid, we do not find any substance in the contentions
raised by the petitioners in these contempt petitions. We are conscious
of the fact that in some cases, on earlier occasions, the State

Government while fixing the pay scale, granted increments as well.
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However, if some persons are given the benefit wrongly, that cannot
form the basis of claiming the same relief. It is trite that right to eguality
under Article 14 is not in negative terms (See Indian Council of

Agricultural Research & Anr. v. T.K. Suryanarayan & Ors."),

25) These contempt petitions are, accordingly, dismissed.

(RELIS NN NN IR R T lllliillllllll‘l"lJl

“(AK. SIKRI)

llr-I-lilllIIiil‘llIII‘++11Illl!llllll!!!l‘i‘JI

(N.V. RAMANA)

NEW DELHI;
DECEMBER 15, 2016.

9 {1997) 6 5CC 766
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ITEM WO.IC COURT MO.9 SECTION XV
(For Judgment})

EUPREMNE COURT OF INDTIALAR
RECORD OF PROCEEDINGS

COMMT . PET. {C}) No. T771/2015 In SLP(C) No. 25284/2012

RAM NARESH RAWAT Petitionec(s)

VERSUS

SRI ASHWINI RAY AND ORS. Respondent (s)

CONTEMPT PETITION (CIVIL) MO. B38 OF 20135
IN

SPECIAL LEAVE FETITION (C) MO. 9635 OF 2013

CONTEMET PETITION (CIVIL) MO, B58 OF 2015

IN

SPECIAL LEAVE PETITION (C) NO. 23985 OF 2012

COMTEMPT PETITION (CIVIL) MO, 62 OF 2016

IH

SPECIAL LEAVE PETITION (C) NO. 31343 OF 2011

CONTEMPT PETITION (CIVIL) NOS. B2-85 OF 2016
IN

SPECIAL LEAVE PETITION (C) NOS, 18245 OF 2014, 18246, 18247 & 18249
OF 2014

CONMT,PET. (C) NO, 101/2016 IN SLP(C) MO, 19220/2014

CONMT . PET. (&) MO, 787/2015 IN SLP(C) NO. 19224/2014
COMMT . PET. (C) NO. TB8/2 18286,/2014
COMMT .PET. (C) NO. B819/2015 IN SLP(C) WO. 15217/2014

CONMT PET (C) MO, B23/2015 IN SLP{C} NO. 1%218/2014

B 2 2014
CONMT . PET. (C 121-131/2016 IM 7372012, 19384/2012
23980,/2012,23981 /2012, 23986/2012, 34B68/2012, 38228/2012,

38231,2012, 38235/2012, 38236/2012, 19236/2014.

CONMT . PET. (C) WO. 735/2015 IN SLP(C) NO. 19278B/2014

CONMT . PET, (C) NO, 793-817/2015 IN SLP(C) NO.20025/2011 AND
193586/12 C) NO. 3027 Ql2, SLP 0276/2012 NO.
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1577/2013, SLP(C) WO. 5597,/2013, SLP{C] NO. 29683/2013, SLP(C) HO.

19095/2014, SLFP(C) NO. 15282/2014, SLP(C) WO, 195251/2014, SLP(C)

NO. 25279/2012, SLP({C) WO. 12438/2013, SLP(C) NO. 12433/2013,
SLE(C) MO, 5350/2013, SLP(C) MO, 19221/2014. SLP(C) NO, 19260/2014,
SLP(C) MO, 19257/2014, SLP(C) NO. 19206/2014, SLP(C] NO.252T7/2012,

SLP(C) NO. 19094/2014, SLP(C) NO. 19205/2014, SLP(C) NO.
19219/2014, SLP{C} NO. 19237/2014, SLP(C) NO. 19246/2014 AND SLPI(C)

HO, 15255/2014
COMMT . PET. (C) NO. 215/2016 IN SLP(C) NO. 21830/2013
WITH _
CONMT . FET, (C) NO. 216/2016 IN SLP(C) NO. 21835/2012
COMMT.PET. (C) MO. 512/2016 IN SLP(C] WO, 1B413/2014

CONMT.PET. (C) HO., 475/2016 IN LEP{C] NO.

COMMT.FET. (C) MO. 536/2016 IN SLP(C) NO. 19393/2012

AND

CONMT. PET. (C) WO, 106/2016 IN SLP(C) WO, 19292/2012

Date | 15/12/2016 These petitions were called on for hearing today.

CORAM
HON'BLE MR. JUSTICE A.K. SIERI
HON'BLE MR. JUSTICE ABHAY MANOHAR SAPRE

For Petitioner(s) Mr. N.K.Mody,Src.Adv.
Mr. Ankur Mody, Adv.
Mr. Adarsh Tripathi, Adv.
Ms. Apurva Shukla, Adv.
Mr. Amlan Eumar Ghosh, Adwv,
M/s. 5.M. Jadhav & Company, Adv.
Mc. B, 5. Banthia Adwv.
Mr. 5. K. Verma, Adv.
Ms. Manju Jetley, Adv.
Mr. Akshat Shrivastava, Adv.

For Respondent(s) Mr. Arjun Garg,Adw.
Mr. Isham Nagar,h Adwv.
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Mr. C. D. Singh, Ady.

i e ik o &k

Hon'ble Mr. Justice A.K. Sikri pronounced the
judgment of tha Bench comprising of His Lordship and
Hon'ble Mr. Justice N.V. Ramana.

Tha contempt patitions are dismissed in terms of
the signed reportable judgment.

(Madhu Bala) (Mala Eumari Sharma)
Court Master Court Master
(S8igned reportable judgment is placed on the file)
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" ITEM NO.1501 COURT NO.11 SECTION IV-C

SUPREME COURT OF INDIA
RECORD OF PROCEEDINGS

Petition(s) for Special Leave to Appeal (€) No(s). 18519/282@

(Arising out of impugned final/interim judgment and order dated
13-92-2020 in WA No. 20/2020 passed by the High Court OF M.P.
Principal Seat At Jabalpur)

VIBHUTI SHANKAR FANDEY Petitioner(s)
VERSUS

THE STATE OF MADHYA PRADESH & ORS. Respondent(s)

Date : 88-82-2023 This petition was called on for pronouncement

of judgment today.

For Petitioner(s)
Mr. Ajay Choudhary, ADR

For Respondent(s)
Mr. Sunny Choudhary, ADR

Hon'ble Mr. Justice Sudhanshu Dhulia pronounced the judgment
of the Bench comprising Hon’ble Mr, Justice 5. Ravindra Bhat and
His Lordship.

Leave granted.

The appeal is dismissed in terms of the wigned judgment, which
is placed on the file.

Pending application(s), if any, stand disposed of.

(NIRMALA NEGI) (KAMLESH RAWAT)
COURT MASTER (SH) COURT MASTER (NSH)
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. OF 2023
(ARISING OUT OF SLP (C) NO. 10519 OF 2020)

VIBHUTI SHANKAR PANDEY . APPELLANT
VERSUS

THE STATE OF MADHYA PRADESH & ORS. ...RESPONDENTS

JUDGMENT

Leave granted.

2, This appeal has been filed by the appellant who is
aggrieved by the order dated 13.02.2020, by which a
Division Bench of the Madhya Pradesh High Court has set
aside the order of the learned Single Judge dated
27.06.2019, which had granted the benefit of regularization
to the present appellant.

3. The case of the appellant is that he was engaged in
1980 as a Supervisor, on daily rated basis, under a project

of the State Water Resources Department of Madhyva

e



Pradesh. The appellant sought regularization on the post of
Supervisor/Time Keeper. Admittedly. the minimum
qualification for the saild post was matriculation with
mathematics; a qualification which the appellant did not
possess. These qualilications were relaxed by a
Government Circular dated 31.12.2010 and the appellant
sought his regularization on the post of Supervisor/Time
Keeper, as he was qualified for the post and had been
working on daily wage basis for a long period of time. In
fact, in another writ petition (W.P. 13997 /2010) filed by the
appellant earlier, the High Court of Madhya Pradesh vide
order dated 02.11.2017, had given directions to the State
Government to decide the claim of the writ petitioner in
accordance with law. Vide order dated 18.06.2018 issued
by the Office of Chiefl Engineer, Ranl Avanti Bai Lodhi
Sagar Project, the claim of the appellant for regularization
was rejected for the reasons that though the minimum
qualifications of martriculation with mathematics will not
come in the way for his regularization, but the fact remains
that the appellant was never appointed against any post,

Moreover. his appolntment was never made by the



competent authority and there were no posts available at
the time for regularization. The appellant on the other
hand, had set his claim for regularization as persons who
were junior to him as daily wagers were regularized in the
vear 1990 or even before. The learned Single Judge while
allowing the writ petition gave directions for regularization
of the appellant from the date on which his juniors were
regularized. This order was challenged by the State
Government before a Division Bench which allowed the
appeal of the State Government. The Division Bench rightly

held that the learned Single Judge has not followed the
principle of law as given by this Court in Secretary, State

of Karnataka and Ors. v. Umadevi and Ors.', as initial
appointment must be done by the competent authority and
there must be a sanctioned post on which the daily rated
employee must be working. These two conditions were
clearly missing in the case of the present appellant, The
Division Bench of the High Court therefore has to our mind
rightly allowed the appeal and set aside the order dated

27.06.2019.

1 [20:045] 4 BOC )
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4. In view of the law laid down by the Constitution
Bench of this Court in Uma Devi [supra), the appellant had
no case for regularization. There is no scope, hence, for our
interference with the order of the Division Bench of the

Madhya Pradesh High Court. Appeal is dismissed.

iR iEsEEmEdisEEmad e EREREERN

J.
[S. RAVINDRA BHAT]

e —————..

[SUDHANSHU DHULIA]

New Delhi,
February 8, 2023



THE HIGH COURT OF MADHYA PRADESH
WRIT APPEAL NO, 20/2020
State of Mudhya Pradesh V. Vibbwii Shankar Pamdey
Jabalpur, Dated : 13.02.2020
Shri JK. Pillai, learned Gowvt. Advocate for the
appellanis/State.

Shri K_N. Pethia, learned counsel for the respondent.

With the consent of learned counsel for the parties, the
matter is finally heard.

There 1s a delay of 102 days in filing the present writ
appeal. Condonation whereof is being sought vide Interlocutory
Application No. 80/2020. For the reasons which find menticn in
the application and which prevented the appellant from filing the
appeal within the period of limitation, sufficient cause is made
out. Consequently, delay is condoned. Interlocutory Application
No. B0/2020 stands disposed of,

2. This intra-court appeal under Section 2 (1) of Madhya
Pradesh Uchcha Nyayalya (Khand Nyayapecth Ko Appeal)
Adhiniyam, 2005 is directed against the order dated 27.6.2019
passed in Wnt Petition No. 175172018

3. The Writ Petition was dirccted against the order dated
18.6.2018; whereby the claim of the petitioner for regularization
was rejected. The order was passed in furtherance to direction in
Writ Petition No. 139972000 decided on 2.11.2017. In the said
Wnt  petiion the petitioner had  confined his  claim  for
consideration i terms of G.AD circular dated 31.12.2000
Evidently, earlier the claim of the petitioner for regulanzation as
Time Keeper was tumed down because his not passing

matricuwlation with Mathermanes and Scwence as subjects. These
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conditions were relaxed vide circular dated 31.12.2010, The
commitiee which considered the case of the petitioner, rejected 1t
for the reasons that there was no permanent cadre in Narmada
Valley Development Authority where the postings were on
deputation, and that when engaged on daily wages in the office of
Sub-Divisional Officer, Katanga there was no vacant post and
wias not found possessing  requisite  qualification and  the

appointment was not by the Competent Authority.

4. It 15 urged on behall of the appellants that leamed Single
Judge glossed over these vital aspects and the law laid down by
the Supreme Court in Secretary, State of Karnatuka and
others v. Uma Devi and others {{2006) 4 SCC 1) that the earlier
regulanzation order were denuded of its precedence and
overreached the relief by the petihoner by directing regularization
from 1990,

5.  Respondent/petitioner has, however, supporied the order.
6. Considered rival submissions and perused the cogent

material on record.

7. Admittedly in Writ Petition No. 13997/2010 the petitioner
hiad confined his cliom in context to circular dated 31,12,2010
and from retrospective date. Thus, the decision by learned Single
Judge in granting regularization from the date on which his
Juniors were regularized was beyond the claim of the petitioner,
Even the petiioner was  estopped from  claiming  the
regulanization from a date prior to 31.12.2010. Furthermore,
learned Single Judge while directing regularizetion from 1990
took mto consideration the orders in favour of certain persons
employed in the year 1990, when the petitioner admittedly was
not eligible, glossed over the principle of law laid down m Uma

Devi (supra) wherem it has been held

e
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"S4. It is also clarified that those decisions which run
counter o the principle settled in this decision, or in
which directions running counter to what we have held
herein, will stand denuded of their status as precedents,”
7 When earlier regularization order having been denuded of
its precedence, the dircction for regularization on the basis of
such order cannot be upheld.
&  In view whereol the impugned order dated 27.6.2019 in
Writ Petition No. [7517/2018 (S) is set aside. The petition filed
by the petitioner is dismissed.

9. The appeal is allowed to the extent above. No costs.

(SANIAY YADAV) (ATUL SREEDHARAN)
JUDGE JUDGE
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HIGH COURT OF MADHYA PRADESH: JABALFUR

(SB : Hon ble Shri Justice Subodh Abhyankar)

W.P. No, 17517/2018 (5)
Vibhuti Shankar Pandey e PEULIONET
Versus
State of Madhya Pradesh & others cieee- REBpODLEnts
Present:
For the Petitioner  : Shri KN, Pethia & Shri Brajesh Mishra, Advocates

For the Respondents - Ku. Aditi Varma, Panel Lawyer for the State.

Whether Approved for Reporting: Mo

ORDER (Oral)
(27.06.2019)

This writ petition has been filed under Article 226 of the Constitution
of India by the petitioner, who has been working as Supervisor in Rani
Avanti Bai Lodhi Sagar Pariyojna, against the order dated 18062018
(Amnexure P11) passed by the respondent No3 — Chief Engineer, Ram
Avanti Bai Lodhi Sagar Panyojma, Bargi Hills, Jabalpur whereby the
representation submitted by the petitioner for his regularization has been
rejected. The aforesmd representation was submitted by the petitoner
pursuant to an order dated 02112007 passed by this Court in WP

No. 1399772010,

In brief, the ficts of the case are that the petitioner entered mio the

services af the Waler Resource Department i the vear 1980 and has been



WP=1751 72018 {5)

working continuously since then in the said department. The grievance of
the petitioner is that despite working continuously for such a long time and
despite the fact that juniors to the petitioner, namely, Shri Aadesh Jain and
Shr Vishwamitra Choubey were subsequently regulanzed in the services on
the post of Time Keeper vide order dated 08.01.1988 (Annexure P/8 to
rejoinder filed in WE Mo 1399772010} and similarly, one Shn Ajit Singh
Gour, was also got regulanized despite the fact that he joined the services of
Marmads Valley Development Authority (hereinafter referred 1o in short as
“NVDA") in the year 1990 1.e., after the petitioner, the petitioner is left out

from the process of regulanzation.

3. The contention of the petitioner is that on 09.01. 1920 a circular
(Annexure P/1} has been issued by the State Government for regularization
of the services of daily wagers working on Class-III and TV posts prior to
3.12.1988 and it is provided that those employees who-are working on such
posis which are not sanctioned, posts be sanctioned and they be regularized.
It is the further case of the petitioner that the Deputy Collector, Jabalpur vide
letter dated 18.01.1990 (Annexure P/3) written to the Chief Engineer has
recommended for regulanization of the petitioner. However, in the year 2004,
the petitioner was informed that his case cannot be considered as he has not
passed the Matriculation with Science subject. Hence, a writ petition being
WP No.2 1482004 was filed by the petitioner for his regularization and the
same was disposed of by this Court vide order dated 16.04 2004 (Annexure
P/5) with a direction to the respondents to regularize the services aof the
petiioner in view of the guidelmes issued by this Court in WP

Na. 99002003 decided on 14112003 Agnin the representation of the

AR
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petitioner was rejected by order dated 12.05.200M, therefore, the petitioner
has filed writ petition beaning W.Ir MNo 44662005 (%) which has been
disposed of by this Court on 04.08.2006 {Annexure P/7) in the light of an
order dated 03.08.2006 passed by this Court in W.P. No 3838/2005 (5)
(Daddi Lal Yaday vs. State of M.P and others) on due consideration of the
decisions of the Apex Court in Secvetary, State of Karnataka and others vs.
Uma Dewvi and oihers (2006} 4 SCC 1 and certain other decisions. Against
the order dated 04.08.2006 {Annexure P/7), the respondents preferred Writ
Appesl No. 12602007 and the same was also disposed of by a Division
Bench of this Court vide order dated 15.11.2008 {Annexure P/8) with a
direction to consider the case of the petitioner in view of the circular issued
tn this behalf on 16,05.2007 and 06.09.2008. Subsequently, another circular
has also been issued by the State Government on 31.12.2010 (Annexure P/9)
in which it is provided that the daily wagers, who are working for more than
10 years on the post of Time Keeper, shall be regularized by relaxing the
condition of having passed Higher Secondary or 12 class examination with
Mathematics subject. Since no orders were passed in the case of the
petitioner, again a writ petition being W.P. No.13997/2010 was filed by the
petittoner, which came to be disposed of on 02.11.2017 (Annexure P/10)
directing the respondents to decide the petitioner's representation in terms of
the aforesaid GAD circular dated 31.12.2010 and thus, the final order has
been passed by the respondents on [8.06.2018 (Annexure P/11), which is

under challenge before this Court,

4, Leamed counscl for the petitioner has submied that the impugned

order has been passed infer affa on the ground that there are no recruitment
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rules or the service males in NVIIA and that the petitoner’s qualification
does not meet the necessary requirement as provided by the Rules made in
this behalf. Learned counsel has further submitted that the impugned order is
lisble to be set aside only on the ground that in the circular dated
31.12.2010, which clearly provides that those employees, who are posted as
Time Keeper since last 10 vears and who have not passed the Matriculation
with Mathematics as subject, relaxation in qualification be given to them. It
iz further submitted that there is o nider in the aforesaid cercular that the said
facility will be given 1o only those daily wagers. who have completed 10
years service as on 10.04.2006 whereas in the present case, the petitioner is
employed since 1980 as Time Keeper, which fact has not been denied by the
respondents also, hence, Shri Pethia, leamed counsel has further sobmitied
that the case of the petitioner is on a better footing than the other similarky
situated employees, namely, Shri Aadesh Jain, Shn Vishwamitra Choubey
and Shri Ajit Singh Gour, who were admittedly appointed subsequent to the
petitioner, as they were junior to the pentioner but despite this fact, their
services were regularized. Thus. it is submitted thit the impugned order be
set aside and the respondents be directed to regolarize the services of the

petitioner,

5. Leamed counsel for the petitioner has also placed reliance upon a Full
Bench decision of this Court in the case of Superintending Engineer,
Public Works Departmeni, Circle Gwalior and another vs, Dev Prakash
Shrivas, Gwalior and others reported in 1999 (1) MPLJ 466 to submit that
the M.P. Industrial Employment (Standing Orders) Act, 1961 (heremafter

referred to as “the Act of 1961™), Rules and Orders issued thereunder would
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also be applicable to the Government Departments and as the petitioner has
admittedly completed more than 180 days’ services, his nghts are also

secured under the aforesaid Act of 1961,

i Per contra, learmned counsel for the respondents/State has vehemently
opposed the prayer and subminted that no case for inmterference is made out in
the present petition as there is no provision under which the petitioner’s
services could be regularized in NVDAL Apart from that, it is submitted that
the petitioner’s qualification is also not sufficient which would allow the
respondents to regularize his services. Leamed counsel has tried to
distinguish the case of the petitioner with that of other similarly situated
persons, namely, Shn Aadesh Jain, Shri Vishwamitra Choubey and Shri Ajit
Singh Gour on the ground that all these persons met the requisite
qualification of Matricufation with Mathematics and as such the petitioner

cannot claim parity on the basis of their regularization.

7. In rebuttal, Shri Pethia has submitted that so far as the regularization
of Shri Aadesh Jain, Shri Vishwamitra Choubey and Shri Ajit Singh Gour is
concerned, the same was done in the vear 1990 whereas the aforesaid Rule
regarding the educational qualification of Time Keeper has come into force
i the year 2007. Thus, i 15 contended by Shn Pethia that when the services
of the aforesaid persons were regularized in the year 1999, the petitioner was
already senior to them and there was no question of any qualification or
disgualification for the purposes of regularization of the said persons, hence,
it 1s submitted that on this ground the petitioner cannot be diseriminated as
he has already rendered the services for around 38 vears. To bolster this

submission, leamed counsel for the petitioner has relied upon the judgment

5T
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passed by the Apex Court in the case of Secretary, Haryama Siate

Efecericity Board vi. Suresh and other efc, ete. (AIR 1999 5C | 160).

8.  Heard lcamed counsel for the parties and perused the record.

9.  From the record, this Court finds that while dismissing the claim of

the petitioner, the following order has been passed by the respondent:-

"i.  That, the case of the petitioner for regulanizaton on the post
of Supervisor hes besn considered in sccordance with the
circular dated 16.05 2007 and also circular dated 31.12,2010
It has been held that Nammda Valley Development Authority
has been established for the development of Narmada River
Scheme and the emplovees appointed under the suthority
not governed by any Cadre or Recruitment Rules or any
sanctioned and Vacant post and these authorities are parted in
different zone and petitioner wis not performing the dutics
against the sanctioned and vacant post therefore he is not
eoming under the purview of the policy dated 16.05.2007
therefore, his case has not been recommended for

regulanization.

i, That as per Clause 4.1 of policy dated 16052007, it is
mandatory conditton that while considering the case of
mgulamzation of the cmployvee their sanctioned and vacant
post should be available with the answering respondents as
the petitioner was enguged as per availability of work snd
condition and there was no regular and sanctioned post of
supervisor therefore. the case of the petitioner is not found fit

to recommend for regularaateon

il  ‘That as per the Clause 4 | of the cireular dated 16.05,2007,
the peutioner has been given the benefit of circular dated
31122010, petitioner has been given benefit of relaxation to
pass cligibility examination s provided in the nforesaid

circulnr

S L8
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v, That the answenng respondents slso by following the Clauss
4.1 of the pohey daied 16,05 20607, came fo the conclusion
that theé petiiongr wis mol cngaged by the competent
authonty ond his appointment is not legal therefore his case is
not found fit for recommending the regulanzation.

W That the onswenng respondess have also come o the
conclusion thal in absence ol iny recruitment rules ar cadre
with the Marmada Valley Development Authority, it is nod
possible to follow the roaster system while regulanzing the
pettioner in the appropeiaie post and final the commuttes has
given its conclusion that the case of the petitoner has been
considered in accordance with law and according to Clause 1,
2013 202), 2(4) and 25, the petitioner 15 not entitled to

consder for regulanzation in service of the answering
respomdenis.”
10, Tt is also found that the petitioner has also relied upon the circulars
issued by the State Government from Ume (o tme and has also filed a
circular as Annexure P/9 which clearly provides that the persons who are
working as daily wagers be regulanized and also that their qualification be
relaxed. The said circular, in the opinion of this court, would be applicable in

the case of the petitioner,

Il.  So far as the regulanization of Shri Aadesh fain, Shri Vishwamitra
Choubey and Shrr Ajit Singh Gour is concerned, the respondent’s contention
5 that they all had the requisiue qualification hence their case is
distinguishable, however, according to the petitioner, their appointment
orders were passed in the vear 199 when the additional qualification of
Mathematics was not required whereas the Rules regarding the educational
qualification of Time Keeper have come into force in the year 2007, The

nlrﬂftﬁﬂ.i:li confenion I'IEL‘i ikl I":I|_'|_'[I demed h'l. rhl." rl:.'!'ipﬂ'l'ldl.."l'ﬂl '-'-'h.!lu'h I:‘ﬂdﬁ' thl."l



24D

WP-17517-2014 (S

Court o conclude that the petinener has been discnminated ingsmuch as
when the appoimtment orders of Shri Aadesh Jain, Shr Vishwamitra
Choubey and Shn Ajit Singh Gour were passed 1n the yvear 1990, there was
no mandatory requirement that an incumbent must possess the matrnculation
with Mathematics as the Rules in this behalf came in the year 2007 only
Thus, it cannot be said that the aforesaid persons were appointed only
because they had special gualification of matriculation with Mathematics. In
view of the same, as the petitioner has been able w make ouwl a case of parity
that his case is at par with the other persons, namely, Shri Aadesh Jain, Shri
Vishwamitra Choubey and Shri Ajit Singh Gour, whose services have
already been regulanized, thus, the impugned order dated 18062018

{Annexure P/11) cannot be sustained and is liable to be set aside.

12.  As a result, the writ petition succeeds and is hereby allowed and the
mmpugned order dated 18.06.2018 (Annexure P/11) is set uaside and the
respondents are directed to regularize the services of the petitioner froan the
date on which his juniors 25 above, were regulanzed. The respondents arc

also directed to accord all the consequential benefits to the petitioner.

(SUBODH ABHYANKAR)
JUDGE

ek TS ol B
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
5. RAVINDRA BHAT; J., SUDHANSHU DHULIA; J.
February 8, 2023
CIVIL APPEAL NO. OF 2023 (ARISING OUT OF SLP (C) NO. 10519 OF 2020)
VIBHUTI SHANKAR PANDEY versus THE STATE OF MADHYA PRADESH & ORS.

Service Law - Regularisation - Two conditions for regularisation of daily wage
employees - Firstly, initial appointment must be done by the competent
authority and Secondly, there must be a sanctioned post on which the daily

rated employee must be working - No claim for regularization if these conditions
are not met. Secrefary, State of Karnalaka and Ors. v. Umadewi and Ors. (2006) 4 SCC 1.

(Ansing out of impugned finalfinterim judgment and order dated 13-02-2020 in WA No. 20/2020
passed by the High Court of M P. Principal Seat at Jabalpur)

For Petitioner{s] Mr Ajay Choudhary, AOR
For Respandent(s) Mr. Sunny Choudhary, AOR

JUDGMEN

Leave granted.

2. This appeal has been filed by the appellant who is aggrieved by the order dated
13.02.2020, by which a Division Bench of the Madhya Pradesh High Court has set
aside the order of the learned Single Judge dated 27.06.2019 , which had granted the
benefit of regularization to the present appellant.

3. The case of the appellant is that he was engaged in 1980 as a Supervisor, on daily
rated basis, under a project of the State Water Resources Department of Madhya
Pradesh. The appellant sought regularization on the post of Supervisor/Time Keeper.
Admittedly, the minimum gqualification for the said post was matriculation with
mathematics; a qualification which the appellant did not possess. These qualifications
were relaxed by a Government Circular daled 31.12.2010 and the appellant sought
his regularization on the post of Supervisor/Time Keeper, as he was qualified for the
post and had been working on daily wage basis for a long period of time. In fact, in
another wril petition (W.P. 13897/2010) filed by the appellant earlier, the High Court
of Madhya Pradesh vide order dated 02.11.2017, had given directions to the State
Governmenl to decide the claim of the writ petitioner in accordance with law. Vide
order dated 18.06.2018 issued by the Office of Chief Engineer, Rani Avanti Bai Lodhi
Sagar Project, the claim of the appellant for regularization was rejected for the reasons
that though the minimum gualifications of matriculation with mathematlics will not come
in the way for his regularization, but the fact remains that the appellant was never
appointed against any post. Moreaver, his appointment was never made by the
competent authority and there were no posts available st the time for regularization.
The appeliant on the other hand, had sel his claim for regularization as persons who
were junior to him as daily wagers were regularized in the year 19890 or even before.
The learned Single Judge while allowing the writ petition gave directions for
regularization of the appellant from the date on which his juniors were regularized,
This order was challenged by the State Government before a Division Bench which
allowed the appeal of the State Government The Division Bench rightly held that the
learned Single Judge has not followed the principle of law as gwe;:- |;-3:= lhis Court in
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Secretary, State of Karnataka and Ors. v. Umadevi and Ors.', as initial
appointment must be done by the competent authority and there must be a sanctioned
post on which the daily rated employee must be working. These two conditions were
clearly missing in the case of the present appellant. The Division Bench of the High
Court therefore has to our mind rightly allowed the appeal and set aside the order
dated 27.06.2019.

4. In view of the law laid down by the Constitution Bench of this Court in Uma Devi

{supra), the appellant had no case for regularization. There is no scope, hence, for
our inlerference with the order of the Division Bench of the Madhya Pradesh High

Court, Appeal is dismissed.
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