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3. The petitioners herein were recruited initially as daily wager as Time
Keeper/Helper/Plumber etc. Their services were thereafter regularized. However, they
have been denied pension as they have not rendered requisite 10 years of service after
being regularized.

4. The only issue involved in the petitions is “whether the period served by the employees
prior to their regularization as a daily wager employee should be counted for the purpose
of pension or not ?”

5. The controversy involved in these petitions has already been settled in the case of
Sunder Singh Vs. The State of Himachal Pradesh and others (Civil Appeal No0.6309 of 2017),
wherein the Supreme Court has held thus :-

3. It is undisputed that the post-regularization an employee who had
served for 10 years is entitled to pension for which work charge
service is counted. Earlier, in terms of O.M. dated 14.05.1998, 50% of
daily-wage service was also counted for pension after regularization
but the rules have undergone change.

4.Since the appellants have not rendered the requisite 10 yeais of
service they have been denied pension.

5. Even though strictly construing the Rules, the appellants may not
be entitled to pension. However, reading the rules consistent with
Articles 14, 38 and 39 of the Constitution of India and applying the
doctrine of proportionate equality, we are of the view that they are
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entitled to weightage of service rendered as daily wager’s towargs .

.

regular service for the purpose of pension.

6. Accordingly, we direct that w.e.f 01.01.2018, the appellants or
other similarly placed Class-IV employees will be entitled to pension if
they have been duly regularized and have been completed total
eligible service for more than 10 years. Daily wage service of 5 years
will be treated equal to one year of regular service for pension. If on
that basis, their services are more than 8 years but less than 10 years,
their service will be reckoned as ten years.

6. The Division Bench in the case of State of M.P. and others Vs. Sant Kumar Mishra, W.A.
No.1184/2017, while relying on the decision passed in W.A. No. 179/2010, State of M.P. Vs,
Ramachandra Singh, dated 05.08.2013 at Indore Bench has directed for counting of his past
services under Rule 6(3) of 1979 Rules, which provides for counting of six years service
rendered in the work charged establishment without interruption prior to regularization in
the regular department. The S.L.P No(Civil) Diary No.29040/2020 filed against the decision
of Division Bench was dismissed by the Supreme Court vide order dated 02.03.2021.

7. The ratio of aforesaid decisions will apply mutatis mutandis to the facts of the present
cases also.

8. The respondents are directed to decide the case of petitioners for grant of pension on
the basis of principle laid down in the aforestated decisions, considering the services
rendered by them as Daily Wager for the purpose of grant of pension
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Sr Basis of Daily wage Contingerwcy
No. difference service paid service
1 [Establishment Daily wage |For Contingency paid

services do
come under

not
any

service a regular
stablishment called-

without

legal procedure,

availability of any

framed and M.P. (Work charged

sanctioned & Contingency Paid

establishment Employees) is

under Govt. of framed and

M.P. sanctioned under
Govt. of M.P.

Specific number

of posts are created
and sanctioned by
Govt. of M.P.,
Department of
Finance under
different
departments, as per
need.

2 |Appointment Daily rated | By direct
employees were | recruitment as per
appointed without | Recruitment Rules
following any | or absorption of
government daily wage
Service rules, | employees as per
regulations or | policy issued by

Govt. of M.P,, as a
newly appointed
employee from the

sanctioned date of joining in
| |substantive post | service. Such
4
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and without any
appointment

appointment or
absorption will be

order of | by a valid
competent appointment order
authority. of competent
authority.
3 | Service Rules No service rules|Separate service

are made for
Daily wage
employees. They

are covered by
M.P.  Industrial
Employment
(standard

standing orders)
Act 1961, Rules
1963

rules jointly made
for work charged &
Contingency  paid

employees are
enacted by state
government/
concerned
department.

4 Enumeration

Initially Daily
wage employees
were kept on
daily rate (wage)
decided by Labor
Commissioner,

M.P. under the
Minimum Wages

Govt. of M.P,

Department of
Finance declares
separate regular

scale for each post
of work charged &
Contingency  paid
employees, for

1%

Act, 1948. which they become
entitled after three
years of satisfactory
services after
induction. J

5 Budget head of | Daily wage | Contingency  paid
salary employee’s salary | employee’s salary is
is drawn from |drawn from the
the budget | budget provided for
provided under | office contingency.
the Head -
"12—wages" -
[20-2215-01-001-
9999 -2714
-v-12- (001 to
008)].
6 Existence Daily wage \ In very fev\j
5
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employees  are departmentm"]‘
kept in almost all | veterinary,  tribal, | °

the departments | mining etc. some |
of state | posts are made for
government. contingency  paid
employees. No such
post exists in Public
health engineering
department.
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At the outset, it is required to be noted that the husband of
respondent No. 1 came to be absorbed in the government
service in the year 2014 w.e.f. 02.03.2009. Till 02.03.2009, he
remained the employee of the Bihar Research Society, of which
he was an employee and working. The Old Pension Rules,

1950 came to be abolished and the New Contributory Pension
Scheme came to be introduced w.e.f 01.09.2005. Under the
New Contributory Pension Scheme, there is no provision for
pension/family pension. As per the Scheme, all those who are

appointed after 31.08.2005 shall be governed by the New

Contributory Pension Scheme. Therefore, at the time when the

husband of respondent No. 1, who died in the year 2013, was

absorbed, the Old Pension Rules were abolished and the New

Contributory Pension Scheme was in existence. As per the

corrigendum issued in the appointment order and as per

clause 6, the prior service rendered by the concerned

employee prior to his absorption shall not be treated as a

government service. Therefore, the husband of respondent No.

1 can be said to be a government servant and in government

service w.e.f. 02.03.2009 only. Therefore, the husband of
respondent No. 1 was governed by the New Contributory

Pension Scheme under which there is no provision for the

pension/family pension. Therefore, the High Court has

committed a grave error in directing the appellant to pay the

family pension to respondent No. 1 applying the Old Pension

Rules, which were applicable prior to 31.08.2005. The

aforesaid aspect has not been considered by the High Court at

all and the learned Single Judge simply considered that on the

death of the husband of respondent No. 1, who died in harness

while in service, respondent No. 1 is entitled to the family
pension under family pension scheme. However, the High

Court has not at all considered that on coming into force the
New Contributory Pension Scheme, no government employee
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ointed afier 31.08.2005 shall be entitled fto any other
Z’e)ﬁeﬁr exce,ft? under the New Contributory Pension Scheme.,ll;;
that view of the matter, respondent No. 1 shall not be' entitle
to the family pension under the Old Pension Rules, which were
not applicable at the time when the husband of respm'?dent No.
| came to be absorbed in the government service w.e. f

02.03.2009.
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3. The petitioners herein were recruited initially as daily wager as Time Keeper/Helper/Plumber etc.
Their services were thereafter regularized. However, they have been denied pension as they have not
rendered requisite 10 years of service after being regularized.
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In Board of Secondary Education of Assam v. Mohd. Sarifuz Zaman,
reported in (2003) 12 SCC 408, the Apex Court has observed as follows:

12. Delay defeats discretion and loss of limitation destroys the remedy
itself. Delay amounting to laches results in benefit of discretionary
power being denied on principles of equity. Loss of limitation resulting
into depriving of the remedy, is a principle based on public policy and
utility and not equity alone.

In Chairman, U. P. Jal Nigam and another v. Jaswant Singh reported in
AIR 2007 SC 924, the Apex Court, after considering a catena of
decisions, on the aspect of delay, at Paragraph 13, held as follows:

13.Therefore, whenever it appears that the claimants lost time or while
away and did not rise to the occasion in time for filing the writ petitions,
then in such cases, the Court should be very slow in granting the relief to
the incumbent. Secondly, it has also to be taken into consideration the
question of acquiescence or waiver on the part of the incumbent
whether other parties are going to be prejudiced if the relief is granted.
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(1) In State of Karnataka & Ors. Vs. S.M. Kotrayya & Ors., (1996) 6 SCC
267, the Hon'ble Supreme Court rejected the contention that a petition

should be considered ignoring the delay and laches on the ground that
he filed the petition just after coming to know of the relief granted by @he
Court in a similar case as the same cannot furnish a proper explanatlon
for delay and laches. The Court observed that such a plea is wholly
unjustified and cannot furnish any ground for ignoring delay and laches.

(2) Same view has been reiterated by the Hon'ble Supreme Court in

Jagdish Lal & Ors. Vs. State of Haryana & Ors., AIR 1997 SC 2366,
observing as under:-

"Suffice it to state that appellants may be sleeping
over their rights for long and elected to wake-up when
they had impetus from Veerpal Chauhan and Ajit
Singh's ratio.... desperate attempts of the appellants
to re-do the seniority,held by them in various cadre....
are not amenable to the judicial review at this belated
stage. The High Court, therefore, has rightly

dismissed the writ petition on the ground of delay as
well."

(3) In M/s. Roop Diamonds & Ors. Vs. Union of India & Ors., AIR 1989
SC 674, the Hon'ble Supreme Court considered a case where petitioner
wanted to get the relief on the basis of the judgment of the Supreme
Court wherein a particular law had been declared ultra vires. The Court

rejected the petition on the ground of delay and latches observing as
under:-

"There is one more ground which basically sets the
present case apart. Petitioners are re-agitating claims
which they have not persued for several years.
Petitioners were not vigilant but were content to be
dormant and closeto sit on the fence till somebody
else's case came to be decided."

(4) SRIAITER AT o0 IRTe g §RT R AMAPT oAl 24625 /2021 3 TR
ﬁrvfuﬁﬂing.oe.zon%qmmﬁ&ﬁ@gﬂa?gﬂﬁ@aﬁwmﬂﬁa%w,m
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