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For Petitioner (=)

For Respondent(s) Mg, Indira JaisSing, ASG
Mr, Ashok Bhan, Adv.
- Ms. Sadhna Sandhu, Adv.

Mr. 2.E. Shasma, hdv.
Mzr. D.BE. Mahra, Adv.

Mr. Manjit Singh, AARG for Haryana
“Yor State of Haryana Mr. Kamal Mohan Gupta, Adv.

Mz Aeeta Chaudhary, Adv.
b Mr. Gaurav Tastla, Ady.

For dtate of Punjab Mrs, Jayshree Anand, ARG for Punijab
Mr., KE.K. Mahalik, Adv.
Mrzs. Hoor Jahan, Rdvr.
Mr. Huldip Singh, Adv,

Tor Btate of Raj. Pr. Manish Singhvi, AAG for Rajasthan
Mr., Devanshu FKunar Devash, Ldv.
Mr. Milind HFﬁﬁf, Edv.

Mr. T. Harisn Fumar, Ady
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For Statn af T_.MN, Ma. Promila, adw,

s Stace of U.P. Mr. Shail Kumar Dwivedi, RAAG for U.P.
&

Mi. Manoj Er, Dwivedi, adv,

Ms, Vandana Mishra, Adv.

Mr., Ashutosh Kr., Sharma, Adv.

Mr., Gunnam Venksteawara Hao, JAdwv,

Mr. S. Thananjayan, Adv,

UPSN hoaring counscl thea Court made the following
O R NMER

Certain safety mecasures/guideiines have been given
in the signed ordwr which ara to e ghsczved by 21l the
States. Tha guidelines given in the signed order shall

be given wide publicity through th2 national televiIsion

channals, A copy of this order he sent te tha Chief-

— =
—_—

Secraetaries of all the States/tUninn Territories who shall

S

-

forward the same to the District Collecters of all

=
Districts of Lhsiz respective State.

- For further directions pozt this matter after 12
wWEEKS.
L
e P
ar1e i
(Ajay Kr. Jain) (Veeza Verma)
Court Master Court Master

(Sioned order is placed on the file) HJE:”"‘
Y. -
1%



IH THE SUPREME COURT OF INDIA
e . CIVIL ORIGINAL JURISDICTION

WRIT PETITION (C} NO 36 OF 2009

Potitaranar

In Re: Measurcs for FPrevention e
of Fatal Accidents of Small

Children Due to Their Falling

Into Abandoned Bore wWells and

Tube Wells

Versus

Union of India & Ors. . Respondent g

- Heard the learned Amicus Curiae and thne lLlearned

C Addl, Sglicitor Gensral appearing for the Unicn of India,

It has been brought to the notice of this Court that

in a numoer ©f cases children had been trapped and fallen

inte bore wells apnd tube wells or absndoned wells, Theses

e —

-
roports have been coring from wvariouns States. Accordingly,

e —— . e e e —

——— i
wi ook suo mobtu imitiptive and iszued notice to the waricus

States to take immediate measaures to prevent such kind of
T e — o — -
incidents.

-—__-—-—-__-
3 Tha Union of India has filed its counter affidavit

- giving certain guidaiires to be followed by the States.
We have perused the afficdavit and the guidelines
suggested by the Union of India.
Hawving regard to the number of ineldesnts that have

taken place dering the recent past and immediste need fox

]



prevent ‘ng such incidents in future, wa direct that the

_a—

RE-%

following safety measures/guidelines are to be observed by

all +he 3taktes -

(i)

{ii)

“The OWCT = 3 the ].andu-"p:l:nmi. Sef, haforo
teking any steps for constructing bore well/
tube well muskt inform in writing at least 15

days 1nh advance to tho concezned authoritles

im tha EFE, o Nistrict Collectoxr/
District Magistrate/Sarpanch of *ha Gram
Panchayat / congernad officers of the
Department of Ground Water/ PFublie Heaith/
Municipal Corporaticn, &as the case may be,

about the construction of bore well/tube

well.

Regiscration of all the drilling ageaclies,

-

viz Govt . /Semi Govt./Private etc. should.be

L]

mandatory with the district administration.

(iii)Erection of signboard at the time =14

construction near the well with the following

details -

{a) Compleie address of the drilling agency
at the time of censtruction/
rehabllitation of well.

(b} CTompleta address of the user agenoy/

owner of the well.

(iv}Erection of berbed wire fencing or any other




{v)

(i)

er#’

sultable barrier arownd the well during

congtruction.

Const-uction of cement/concrote platform
maasuring 0.50 x 0.50x 0.60 meter (0.30 meter
above ground level and 0.30 meter below
ground lavel) arcund the well casing.

Capping of well assembly by welding steel
plate or by providing o slrong cap to be

fixed to the cazing pipe with bolts & nute.

(vii)In case of pump repair, the tube well should

not ba laft uncoverad.

(viii)Filling of mud pits and channels after

completion of works,

{ix}) filling up abandoned borevells by clay/sand /

(%)

{xi)

hauld&rsfpebbleéjdrill cuttings ate. from
bottom to ground lewvel. '

on completion of the drilling operations at
a particular location, the ground concitions
are to be restcred as before the start of
drilling.

Digtrict ‘Collector should be ompowarad to
verify thet. the sbove guidalines are being
followed and proper monitoring check about
the status of bporeholes/tubewells are being

taken care through the concerned



"

Btate/tentral Governmont agencies.

(xii)District/Block/Village wise status of bore

wells/tnbewolls drilled viz, Ho, of wells in
use, No. of abandonoed bLore wells/tube welis

found opan, No. of abandoned

borewells/tubowells properly filled up to
ground level and balance number of abandoned
borawells/tubewalls to bo filled oo to around
level iz to be maintained at District Level

In raral arcas, the moniktoring of the above

o is to be done through Village Sarpanch and
- the Executive from the Agriculture
Department .

In case of urban areas, the monitoring of the
ebowve 1z to be done through Junior Engineer
and Ehe Executive from thea Cconcerned
Department of Ground Water/Public Health/
Municipal Corporation etc.

(xiii}If a borewell/tubawell i= ‘'Abandoned' at
any staga, a certificate from the concerned

department of Ground Water/Publie

3

health/Municipal Corporatien/Private
contractor etoc. must be obtained by the
aforesaid agencies that the "Abeandoned’

borawall/tubewell is properly filled upto the



—— ) .
.- -

. ground lavel. Random inspection of the E

abandoned wells is also to be .done by tha
Exacutivae of the concern agency/daepartmant.
Information on all such data on the above are
to be maintained in the District Cellector/
Block Development Office of the State,
The guidelines abovementioned shall be given wide
piblicity through the nationel television channels. & “opy

of this order be sent to the Chief Secretaries nf all the

L — - —

States/Union Territories who shall forward the same to the

= — e T — i

e —

l-J ——
District Collectors of ai:l Districts of their respective
- £ T e A
State.
_—'—_-._._._._
For further directionsg post this matter after 12
waeaks . 1""‘-|
s F ]
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... it is a matter of concern that such frivolous and unjust
litigation by governments and statutory authorities are on the increase.
Statutory  Authorities exist to discharge statutory functions in public
interest. They should be responsible litigants. They cannot raise
frivolons and unjust objections, nor act in a callous and highhanded
manner. They can not behave like some private litigants with
profiteering motives, Nor can they resort t© unjust enrichment. They
are expected to show remorse or regret when their officers act
neghgently or in an overbearing manner, When glaring wrong acts by
their officers is brought to their notice, for which there is no
explanation or excuse, the least that is expected is restitution/restoration
to the extent possible with appropriate compensation. Their harsh
attiiude in regard 10 genuine grievances of the public and their
indulgence in unwarranted litigation requires o be corrected ...
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....... The reluctance to take decisions, or tendency to challenge all
orders against them, is not the policy of the governments or statutory
authorities, but is attributable to some officers who are responsible for
taking decisions and/ or officers in charge of litigation. Their reluctance
arises from an instinctive tendency to protect themselves against any
future accusations of wrong decision making, or worse, of improper
motives for any decision making. Unless their insecurity and fear is
addressed, officers will continue to pass on the responsibility of
decision making to courts and Tribunals. The Central Government is
not attempting to deal with this issue by formulating realistic and
practical norms for defending cases filed against the government and
for filling appeals and revisions against adverse decision, thereby,
eliminating unnecessary litigation. But, it is not sufficient if the Central
Government alone undertakes such an exercise............ Vexatious and
unnecessary litigation have been clogging the wheels of justice, for
too long making it difficult for courts and Tribunals to provide
easy and speedy access to justi  to bonafide and needy litigants."
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SUPREME COURT
INDIA
NEW DELHI

12, 00, 3940V A
Diated: 21,9.2010

HiRel : High Count of Karnatuka at Bangalere in Wit Petition No, 11965 of 2000

[5-KESY
Khazia Mohameed Muzammil

Stawe of Karnataka & Anr.

iy

.. Appellant
.. Respondents

I continuaticn of this Resistr®s letter of oven number dated 15722 72010, |

am directed 1o forwand herewith o contificd copy of comigendum duated 18.9.2010

wi- Judgment duted 8.7.2010 for vour infonmation sod necessary action,

Please acknowledse receip

‘r't-u{s Faithfully.
|| I||I ll*ﬁlll"!:

ASSTSTANT REGISTRAR
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{Judzment dated July 8, 2010)
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Sopromoe Covre of Imdia

hazin Mohammed Muzam il —=Appchamts——
Versus
The State of Karnatka . Hespondent(s)
PAGE | PARA | LINE FOR READ
N, NO, N0,
2 1U-6 | It appeer that in October 1999, 1t appears that in|
tcontd) | from : . _ b
: | the Registm "N ; = : ;
| battom th gistrar General of the | October 19599, the
' High Court addressed o | Registrar General of the |

| eommunication n the Chief | High Court addressed a
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[ in terms of Rule 6{1] Kerala

| Civil

Rervice

| Rutes, 1977, ..

{Probation)

N R S

Chief Secretary of the

Stawe SeELing the '
discharge of the

appellant in terms ol
Rule 61} I{ﬂrnuuhui
Civil Service (Probation) |
Rules, 1977
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"Whether an appointment is allcged to be illegal or contrary 1o the rules
or dehors the rules, a mere show cause notice is issued to justify such
appointment , and the reply is considered for examining whether the
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rules. We may also point out here that if against any such employee,
there are allegations of misconduct also in addition to the above
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cause avoidable delay, Prompt action with regard to the appointments is
desirable, if they are irregular. Delay would mean that such employee
undesrvedly continues in public employment.”

T W O WRTEd @ wen el W dere §
ﬁHﬁﬂﬂ & |

[ S

e L S Eeo e

il -
=igna] BE Lb MR o



gwE ®—6— £/2011-3-TF,

N Do AW N

-t =k =a ¥
By =3 £

5
111.
13

16.
1
18

189
20

ammaﬁw e WEY Adeige

wife, aitemrad qea waw e

WieE me vEY SE A9 A 3N

HETFHSSId WeTe= F@Ter e WeW e
AUl @ HEE e YS¥ IEHaE AT

ne e wen uEy s e whaea e

v wfea /v ges v qe = aftaea e wdn i
H /ey W @ A /19 weTe AR uEY iure
g fratea el nen wede ware

_ wiftig meg udw wwa Falas A e

S ATTEiiE R oo Wl Uy HIgTa

. aeilEae /an seifaaan e 3w 99 sraey el

=R,/ TaneEr / Taag |

TSR Re e, a4 ahra

i Wit 2 \fE /9w ule e v e s e |
I0 Hieg / E Al e s s S yfter /e
AEaEE e g aEreEy i |

qEy wfrg & o iy w9

TGS TATS T e g AT

AufEE A vew I gl s Fafes v7e B AR
T |

e ey WEY Wy AT e |iaf v
ST WA T HHE AFGA WS I T 9T | !

7

A~
(AT AT
are? Afag
Hequay YT
P wErEA faam




Form No. B
[Thapter X, Rule 27)

ol IN§ THE EIGE COUR]I OF MADHYA PEADESH EE[HEIFAL

i 'II'* [ ol

i .L:'.I 2 _..r#-."

f i

2 %ﬂgﬁﬁ;ﬁ:"' S o

Rt

_ BEAT AT JM:IM,-PFTR S ﬁa ,?é
‘ i Sate 5D T
¥ . ' ’I.1 Ay lIil" II:'."
WRIT PETITION NO. | "u;r 2009 [PLL] 4, ‘-‘f‘& _ .,,!ga.
‘ iy Qf' ”,I,.__ s
- i FETITIONER Yivek Kumar lakhera, Aped about Fage )
' e 27 years, Sfo Skr Vijuy Kumar r_r:/ ’U""
il 1t ,I--"" Lakhcra, Cuocupntinn-  Adwvocate, rf/ .
R L W W Rje HMo B24, Haoumanisl, B
PIEst . Vg™ Jahalpar [k P4 P
- By E_ ; ;s
el VERSUS
5 L L
-
L i RESPONDENTS .: | Stmie of Madhys Pradesh, Threugh
gl:J,_jl jL? the  Chiel  Seersriary, Vallabs
Ehremrs entriclava Hkppial
(MK
* 2. Vidban fobka SecreLarit
s through s Becretary, Madhiva
Pradesh Vidhan 3Sabha, Shopal
. — i P ,
] P
}h Hi:',__,.‘tf'.ﬁ, + 3. 5hn  Anand  _sumar Pyam, i
S Additioms] — Secrerery, Madhys .- .
oy P \ﬂ- PredeEl Vidhan Sabba Bhopal - -
T [M.F.J,
By N’r’ -L.rl el W-f;n" _||
E’\ﬁ : S i jﬁ, . & Bt Arti Sherms, Lower Disision
1 @ﬁh : £ Clerk, Madhyz Fradesh Vidhan
wﬁa Sabha, Bhapal (M.J"}
- Shri Vinod Kumer Cheaturved,
borer Dimvision Clerk, Madhva
Frodesh Vidhem Sabha, Bhopal
(M. F.]
6 Shri Abdul Hamid, Lower Division ;
Clerk, Madhys FPradesh Vidhan
Sabha, Blwpal (M F.|.
T Shf Lasanan  Prasad  Mishra, ¥
Tonts  Dvisien ok Mwidhmyo.ode o)
i B M o B 1 T L
" & )



-‘J‘-' . ;- -
a, Sl Ajmy Thwari, Lowsr Divislon - | AN
Clerk, , Madhys Predesh Vidhan -
Eatha, Bhopal (M.F.) A
v E Snri Vanspat Sharma, Assiztant
Marshall, Madliwva Pradcsy
Vidhan Satha, Bhopel {M.P.)

y * 10. Shri Vinod Kumar Mishra,
Seturity Guard, Madhya Pradesh
Vidhan Zabha, Bhopal M.P].

24

- 1L, Shri Sapva Maryaan Sharma,
Depuary Secretary, Madhya
Pradesh Vidhan Sakha, Bhopa!
[MLF.].

« 12, Ehn Remshankar, Dty
secrelary/Personal  Secretary 1o
the Hon'ble Speaksr, Madhya
Fradesh Vidhan Sabha, Bhopal
{M.F.).

13, Bhr Kamlakant Sharma, Anvkkag |
Adizikary, Masnya Fradesh,
Vidhun Sabha, Bhopal (M.F.).

(Beguinr Poblic Interest Litigation Petitlan) .

1. Particulass of the causcforder agoinst which the

# petitlon is made:
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officea of the Advocate Goanor
High Court of M.P, Bench INDORE

Pt : (D) 2510139, I524755, 1524756

Fax : DT31-2562884T

Mob. @ SE264-20414 ;

E-mall | sddiagind@nlc.In
sunlljain30T@gmall.com

g (f:’lﬂ

j 0.0.%0. TG A bate.. 1 0.1 O a0 £
& 636
5 - 3 gy = A
¥ : i, ‘
;;; K'LLRE E%:i&fﬁr:,fr::‘mry '—L,,:__m-,;ma?ﬁﬂ"-‘" u:m' s R ¥
fr} Government of ML, = ﬂiﬁlﬁ-‘ O i LT SN
>f&]~ ~ “Vallabh Bhawan, Bhopal areant
i R WX
& f .. -2{The Pircctor General of Police, ﬁt}E Heo

- Police Head Quarter, M:P. Y —B5% oAb
i:ﬂ%’r Bhepit L. 1
L' /Cﬁ/J Sub: Regarding problems Taced by our office in respect of the

Court cases. T GRS S
: g s Fpre (W - B)

— v B2 pols i
e 0228030
- After’ Jnmmg as (ke Additional Advocate Geiteralin the

office of tha A{ivﬂcﬂta Ge:nf:ra], High Court of M,.P Bench at

[m:l:m: '.[ am fdumg 0 many issues, which ] drsf:.m it fit to
bring to your notice, A as under:-
24

Al That afier filing of cases, the Hon'ble High Court in
appropriate cases direct for issuance of notices to the
respoudents. Therzafter our Government Advocates used to
send letters to the officer of the concerning Depariments and
inform them to contact this office alnngwith entire record of
the ca~c ior providing instructions, for prepe:auon of reply

b

..-mu also requesi for appointment of Ofticer in charge of the

Q._ﬂ‘u'ﬂ
3% ,}"ﬁ




B/ _TInvariably I havé observed that in most of the cases
dﬂ&pﬁﬂ Tepeated letters and reminders neither the Officer in

charge of the case-is- ﬁppmntﬂd In~the wase nor any ofher

officer concermned umﬁacis the Admcatﬂ General office for

*'gwmg mﬁhuc-tmns in thc, matier, which creates ver_-,r

- embarrassing situation for our Government Advocates bﬂfﬂi‘ﬂ

tlla Honble High Court, IR

e ﬁm*iag-ihe pendency of the matler before the Hon’ble

--ngh- Court, in-the—event of ﬁhng, of n;-.;umder interim*

application or in the event of pitsﬂlﬂg of interim direction, our -

_Govemnment Advocites Iéquire. some ﬁmher instructions

from the Officer in chargc of the case and I‘nr that pumase !
they are informed b}r our Government Advocates or by the
officials -of the Advocate General Office but it hag been
observed that despite receiving intimations from our office
the officer in charge of the case or the officers concerned do
not trotible themselves to contact this office for assisting and
giving instructions to the Government Advocates, due to

which our Gmremment Advocates have to face annoyance of
the Court and Opponent counse),




1 - v
e —————— = ——

D/ That after appointment of the Officer in charge of the
QEEJF_]_}_@E_ also been observed - that th!s.: Officer in charge of

ﬁhﬁ&ﬁw nfmntaﬁﬁhg_ﬂm Advocale General Office
--—'—"-'—hm[sﬂihﬁmﬂljf‘mds thelr ulerﬁsfsuburdmaté:s to give

mﬂmr:.tmns mﬁm mﬂlter whn is not much conversant with

the facts of the case and’ some times are not in a position to

_____ : mappmpﬁa&mslnmtmna m_tht; matter, Il is expected that

after appolntment of the ﬂfﬁwr in charge’ of the case, they
should dlracl:lj,r and immediately contact our office for giving

msh'uctmns in fhe matter for preparation of reply or for
"tg@gt@.@;ma_m;gmma.mﬁa;. e e .

N il - BL _mat:aha: ‘hearing of the case, it is expe:ci’ted'ﬂ'nm the

_ . Officer in charge of the case to keep track about the out come -
of the case; to obtain certified n:l.!i;(:-}r of the order and - to obtain
opinion of the Government Advocate (if require) and see to it
that the order passed by the Hon’ble High Court bé complied
with im?:l:mdjately if further appeal is not required.

i F/  That, in case, if the Governgpent authorities are not
satisfied with the orders passed by .the Trial or appellate
Courts, they should take immediate steps to challenge the



said order of lower Court before the higher Courts by way of
filing First "@Eﬁis, Second Appeals,!, in Civil matters and
Criminal Appﬁals and rm':iiiﬁﬂ'%gﬂkﬂ the judgmﬂnts and the

nrdcrs uf the Sﬂasmns Cuurl: and Maglstratﬂ Cuuﬂ But for
the samn ifmmediate steps should be-taken so that the same

can -be -done—within limitation, prescribed under the Law.

L& -——Enmtaﬂrm&ﬂmte Sleps are expected for ﬂlulg ‘i'ifnt

Appeal and SEP.—

..........

{3;’ That i in many cases for ‘challenging the orders of the

e e e

lmwr Gmﬂ'% bﬁﬁﬂ‘ﬁ"ﬂ‘fﬁ' High Court the” officers from the
: Deparimf:nts ﬂnnwmed comes only wﬂh the certified copy of

USSR 'jﬂd@ﬁﬁﬂflﬁﬂe}—' want to challenge ‘but no relevant

record of the same is bcmg bmg?ght by them, in that situation
it is not possible for the Government Advocates to take

.. further steps immediately and itis very difficult to assail the
order of the lower Court in proper manner. It is expcntcﬂ that
when ever the Government decides to file appeal ﬂgamsi.: the
judgment and decree or against the order of acquittal the

‘4‘3} ’ officer in charge of the case should come with all the relevant
documents like written statements, statements of plaintiff and



famts—and attother nacésmry regord pertaining to the
mattar Similarly in criminal cases fhey-should corne with al

~ the. ﬁtatgmagts and Exhibits to. facilitate the Government
Advocate to draft fhe appeal properly in time.

-H/ -{ﬂ-—-ba_:'tl_-mattcrs—it las been observed that case diaries

-are not being sent-dmmediately. It is also ¢xpected from the

 Police Station conccried that alongwith case diary they
. ‘'should send:the crimimal antecedents (if any).of the accused

PR T

pﬂﬁon{& ﬂn—that- the-same may not be reduired to be called .

on- at latrar stage under the thu directions of the Hof'ble
- Court; therefore, same bé Made a part of the ¢ate diary.

I/ We have also observed tl‘fét in service matters if one

issue is decided by the Hon’ble High Court and Supreme

Court, the other employees are required to file petii:inns
before the Hon'ble High Court for the similar relief, which
has conclusively decided by the Courts. This unnecessarily
increasing the volume of litigation against the State. In this

=8



(69

regard my Suggestion is thist o1} a particular issue if Courts

. have given s verdict, which has attaingd finality thon in gha

%Lwﬂﬁeﬂ@wlﬁ@ﬁtshwld be extended to

———all Sﬁ-lﬂfﬁiﬂﬁlﬁ‘}&l‘ﬂﬂl;s,lsﬂ that they mmay 1ot required to
- approach the' Court for claiming similar relief. |

I It is also seen thit in_many cases the Hon’ble Court

——

ﬁrc-fts the _.E}{Z;‘FEJ‘I'._EI]_‘{_EZ;HU hu.t_hqriijr to, pags a reasoned,
speaking and detailed order while deciding the representation

e

. of the petitioner, but despite such specific directions 'the

ertin HHIOTITIES aF i & habit to formally décide the
representation. by mentioning that “Rremigirg T armﬁa:;

______ T et e % Bt g i'eéll'sﬁﬂs' of réjection are’ being
mcnliu;:led in the order while rejecting the rcprn_senmﬁuﬁ, itis
least expected from every m{ﬂwﬂty that while deciding
representations/cases Proper reasons shulﬂﬁ be assigned, so
that application of mind may appear in the order,

K/ In the back drop of aforesaid issues it is expected, you
will issue proper orders/cireulars for every Authority/Officers
of all departments, which will - facilitate the day to day

working of Advocate General's Office in respect of Court
cases.
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1IGH COU
(Full Bench)

Wit Petition No.1353/2011

Ram Sewak Mishra vemsvsnnsnssess PECBOMET
Vs,

The State of M.P. and another weran e aees RESpONdents

CORAM:-

Hl::ln.'hi: Shri Justice Hemant Gupta, Chief Justice,
Hon'ble Shri Justice Sujoy Paul, J.
Honble Shri Justice Subodh Abhvankar, J.

Shri K. C. Ghildiyal, and Shri Jai Shukla, Advocates for the
petitioner.

Shri P K. Kpomv, Advocate General with Shri Amit Seth, CovL
Advocate for the respondents/State,

Whether approved for reporting 7 Yes

Law laid down - A relationship between emplover and emplovee before
superannuation s poverned by service Rules. If the Rules do not permit giving of an
opporiunity of kearing, the same can be dispensed with bul 50 far as pension i2
concerned, it not & bounty. Persion is a benefit earned by him by serving State for
meany years. The deprivation of such pension, & means of survival, for whole life,
affects civil rights of the pensioner. Though sub-rule {2} of BRule 8 of the Pension
Rules iz silent aboul opportunity of hearing, bul neither dispensing with an
opporiunity of hearing is urgent nor is any other purpose expected 1o be achieved by
denying the benefit of opportunity of hearing, Therefore, in case of & pensioner, the
rule of naiurs] jestice would warrant an opportunity of hearing, at least of serving a
show cause and elucidating the reply of the pensioner,

The view expressed by this Court in Do Ram Maheshwar Vs, State of M.P. and
another reporied as 2007(1) MPLJ &40 is affirmed.

Significant Paragraphs — 14 and 15

ORDER
(Delivered on this 18™ day of July, 2017)

Per Hon'ble the Chicl Justice
The matter has been placed before this Bench in view of the

reference made by the leamned Single Judge of this Court doubting the
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correctness of an order passed by Single Bench of this Court in the case
of Dun Ram Maheshwar Vs, State of M.P, and another reported as
2017(1) MPLJ 640. The leamed Singic Bench has framed the following
questions:-

“{I}  Whether & show cause notice/opportunity of hearing is
required to be given to the Retired Govemment Servant whao is
convicted of a serivus crime by the Court of law?

(1) Whether the view taken in Dau Ram Maheshwar's
cmse (supra) 18 correct in view of Rule 8 of the Pension Rubes?

02. The facts as are necessary for examining the question posed
are that the Petitioner was convicted in a criminal case under Section 7 of
the Prevention of Corruption Act, 1988, The petitioner filed an appeal
against his conviction which is pending before this Court, whercin there
is order of suspension of sentence. The petitioner attained the age of
supcrannugtion on 31.12.2004 and was granted anticipatory penasion on
31.3.2005 by the Collector. The entire pension has been withheld under
Rule 8 of the Civil Services (Pension) Rules, 1976 (hereinafler referred
to a8 the “Pension Rules™ for short) in view of the conviction of the
Petitioner in the criminal case without giving any notice and opportunity
of hearing. The impugned order of stoppage of pension has been passed
on 15.3.2010. The ground of challenge in the writ petition is that pension

could not be stopped without giving notice or opportunity of hearing.

03. On behalf of the State it is stated that the pension has been

stopped afier consultation of the Public Service Commission and the
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approval from the Council of Ministers. It is denied that there it any
violation of principles of natural justice as the pension has been stopped

in werms of Rule 8 (1) of the Pension Rules, 1976, Rule 8 of the said

Rules reads a5 under:-

“8, Pension subject to future good conduct, - (1) (a) Future
good conduct shall be an implied condition of every grant of
pension and its continuance under these rules.

b}  The pension sanctioning authority may, by order
in writing withhold or withdeaw a penzion or part thereof,
whather permunently or for o specified perind, iF the penyioner
is comvicted of a serious crime or i Tound guilly of grave
misconduct:

Frovided that no such order shall be passed by an
authority subordinate 1o the authority competent at the time of
retirement of the pemioner, o meke an appoiniment Lo the
post held by ham immediately before his retirement from
service:

Provided further that where a part of pension is
withheld ar withdrawn, the smount of such pension shall nat
be reduced below the minimum pension as determined by the
Governement from time Eo time,

(Z}  Where & pensioner is convicted of n serous
erime by a court of law, action under clause (b) of sub-rule {1}
shall be taken in the light of the judgment of the court relating
to such conviction,

(1) In a case not falling under sub-rule {2), if the
authority refesred 10 in sub-rule (1) considers that the
pensioner & prima focie guilty of grave misconduct, it shall
before passing an order under seb-rule (1) --

{a) serve upan the pensioner a notice specilying the
action proposed to be taken against him and the
ground on which it is proposed to be taken and
calling upon him to submit, within fifteen days of the
receipt of the notice or such further time not
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exceeding fifieen days os may be allowed by the
pension sanctioning authority, such representation as
he may with o mzke against the proposal; and

(h) take into consideration the representation, if any,
submitted by the pensioner under clause (a),

(41 whore the asthority competent fo pass an order
under sub-rule (1) Iz the Govemaor, the State Public Service
Commission shall be consulted before the order is passed

{5} An oppeal againgt an order under sub-rule (1],
passed by any authority other than the Governor, shall lie @
the Governor and the Governor shall in consultation with the
State Public Commission pass soch order an the appeal as he
deems fit.

Explanation, « In this male, -

{a)  the expression “serlous crime™ includes o crime

invelving an offence under the Official Secrets Act,

1923 (No.1% of 1923);

(b  the expression “prove misconduct™ mncludes the

communication or disclosure of any secret official code

or pass word or any skeich, plan, model, article, note,
document or informution such &8 is menlioned in section

5 of the Official Secrets Act while holding office under

the Government 50 as o prejudicially affect the interests

af the general public or the security of the country.

[Mote, - The Provisions of this rule shall also be applicable to
Furmily pension payable wunder rule 47 and 48, The authority
gompetent to make an appointment to the post held by the
decessed Governmant servent'persioner immediately before
the death or retirement from the service, = the case may be,
shall be the competent authority o withhold or withdraw any
part of family pension.]”

The learned counsel for the petitioner contends that even a

convicted employee is entitled to notice and opportunity of hearing as



pard of rule of natural justice. The argument is bagsed upon a principle
that pension is not a bounty, bul a right; therefore, any order which
affects the wested civil right of a citizen can only be passed after
compliance of principle of natural justice. Reliance is placed on the
judgments of Supreme Court in the cases reported as AIR 1967 SC 1269
{State Of Orissa Vs, Dr. (Miss) Binapani Dei & Ors), (1971) 2 SCC
330 (Deoki Nandan Prasad Vs, State Of Bihar & Ors), (1973) 1 SCC
120 (State of Punjab Vs. K. R Erry), (1976) 2 SCC 1 (State of
Punjab and another Vs. Igbal Singh), (1987) 2 SCC 179 (State of
Uttar Pradesh Vi, Brahm Datt Sharma and anoither) and {2007) 2

SCC 181 (Rajesh Kumar and others Vs. Dy. CIT and others).

05, On the other hand, leamed Advecate General refers w
Supreme Court judgment in the case of Dr. Umrao Singh Choudhary
Vs, State of M.P. and ancther reporied as {1994) 4 8CC 328, o
contend that principles of natural justice can be excluded which stands
impliedly excluded which is apparent from bare reading of Rule 8. It is
contended that sub-rule (3) of Rule 8 contemplates issuing of & prior
show cause notice that is in respect of cases of grave misconduct. Since
the finding of misconduct is to be recorded for the first time, the
opportunity of hearing is contemplated in sub-rule (3} of Rule 8§ of the
Pension Rules. But sub-rule (2) does not contemplate any opportunity of
hearing as the order of stoppage of pension is based upon a judgment of

a competent Court. Therefore, the opportunity of hearing stands
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excluded by implication when there i prior finding recorded by the
competent Court, whereas when an action is being taken for the first time

opporiunity of hearing is provided for,

06. We have heard leamed counsel for the parties and find that to
answer the first question, it is necessary to examine as to whether the
principle of naturel justice stands excluded by implication. when nction

is taken under sub-rule (2) of Rule 8 of the Pension Rules, 1976,

07. Dr. Umrao Singh Choudhary’s case (supra), 10 which the
leamed Advocate General has put a strong reliance, deals with the
situation of removal of Vice Chancellor of the University. The term of
Vice Chancellor can be reduced by a notification issued by the Governor
under Section 14 of the M.F. Vishwavidyala Adhiniyam, 1973 (for shon
“1973 Act”). Section 14 of the Act engmafis an elaborate procedure 1o
conduct an enquiry after giving reasonable opportunity against the Vice
Chancellor for his removal. Section 52 of 1973 Act Is an exception 1o
Section 14 of the said Act. To exercise the jurisdiction under Section 32,
the condition precedent is that the State Government should be satisfied
that the administration of Liniversity cannot be carried out in accordance
with the provisions of the Act. It was held that application of principle of
natural justice may be excluded either expressly or by necessary
implication. It was held that the principle of natural justice does not

supplant but supplement the law. The relevant extract from the judgment

reads as under:-



“4, i reeenenen SeGtion 14 engrafis an elaborate procedure
to conduct an enquiry agatnet the Vice-Chancellor and after

glving reasonable opporunity, to ke action thereon for his
removal from the office. Section 52 engrafis an exceplion
theretn, The condition precedent, however, i3 that the State
Government  should be satisfied, obviowsly on objective
considerntion of the moterial relevant o the i=ue, a5 on
record, that the administration of the University cannot be
carried out in sccordance with the provisions of the Aci,
without detriment to the interest ol the University, and that it s
cxpedient i othe imterest of the University and for proper
adminisration thereof, o apply in a modified form, exchiding
the application of Sections 13 and 14, ete, and 10 issue the
notification under Section S2{1). By necessary implication, the
application of the principle of nawral jusiice has been
excluded. In view of this stetutory animation the contention
that the petitioner s entithed 1o the notice and an opportunity
before wmking action under Section 52(1) would be self-
defeating. The principle of natural justice does not supplant the
law, but supplemenis the law. [ts application may be excluded,
gither expressly or by mecessary implication Section 52 in
jurtaposition o Section |4, when considersd, the abvious
inference would be that the principle of natural justice stands
excluded "

After recording such finding, the Count examined the record
to find out the satisfaction recorded by the Governor in exercise of the
powers conferred under Section 52 of the Act, It was found that the
action under Section 521 is a statutory action, but subject to judicial
review. The said judgment deals with the exercise of the powers by the

Governor and that Section 52 of the said Act is an exception to Section



14 of the Act. The spid judgment leads to one conclusion that the

principles of natural justice can be excluded by implication as well.

0&. The Full Bench of this Court in the case of Laxmi Narayan
Hayaran Vs State of M.P. and another reported as 2004 (4) MPLJ
555, which was also referred by the leamed Advocate General, deals
with dismissal of employee from service without holding an enguiry on
the basis of his conviction in bribery case, The Court excluded the
principles of natural justice in respect of termination of an convicted
emplovee in view of the Supreme Court judgment in the case of Union
of India Vs, Tulsiram Patel reported as (1985) 3 SCC 398, The Full

Bench held as the follows:-

"1, Rule 19 of the Ste CCA Hules is similar to Rule 14 of
Ruilway Rulks considered m Challgppaw  (supra)  and
unemended Rule 1% of Central OCA Rules considered in
Tulsiram Patel, which did not provide for any opportunity of
hearing in régard to the penalty to be imposed. In Thdsfram
Patel (supra), the Supreme Cournt has categorically held that no
opportunity need be given o the emploves concerned, but the
disciplinary authority, on considerstion of the facts and
circumstances (in the manner set ouf in Challappan and
Tulsiram Patel) may impose the penaliy. It was abso clarified
that if the penalty imposed waos whimsical or
disproportionately excesaive, the dame was apen o cormection
in judicial review. The subsequent decision of the Supreme
Court in Sundl Kwmgr Sarkar (supea) dealt with the amended
Rule 1% of the Central CCA Rules which provided for a
hearing. Therefore, the principle lnid down in Swmil Kusior
Sariar (supra) can not be of any sssistance in interproting Rule
19 of the State CCA Rules in the pbsence of an amendment in
the State CCA Rubes corresponding to the amendment made in



the Central CCA Rulzs. As the State CCA Rules stand today,
the lawe q'rp'll'l:lﬂ:'l.: iz as laid down in Tidviram Patel {lupm]
and wol as laid dowen i Swnil Kumar Sackar ™

. Learned Advocale General argued that the judgment in the
cases of Deakinandan Prasad (supra), K. R. Erry (supm), Igbal Singh
{(suprn), Brabhmdatt Sharma (supra), all pertain w0 reduction or
withholding of pension based upon the misconduct and not based upon
conviction in @ criminal trial. The case of Rajesh Kumar (supra) is said
to be distinguishable for the reason that it deals with an administrative
action entailing civil consequences, which requires an opportunity of

hearing,.

10. The mle of natural justice was found to be not necessary in
the matter of compulsory retirement of the Govemment employees on
attaining age of 50 years as provided in Fundamental Rule 56{i) in
Union of India v. Col. LN, Sinha, (1970) 2 SCC 458. But it was held,
the exclusion of the principles of natural justice depends vpon the
express words of the provision conferring the power, the nature of the
power conferred, the purpose for which it is conferred and the effect of
the exercise of that power. The Court held as follows:-

“8. Fundamental Rule 5&(1) in terms does not require that any
opporiunity should be given to the concerned povernment
servant to show case against his compulsory retirement. A
government servant serving under the Union of India holds lis
office a1 the pleasure of the President as provided in Article
310 of the Constitution, But this “pleasure”™ doctrine is subject
i the rules or law mads under Article 309 as well a3 w the
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conditions prescribed under Article 311, Rules of natural
Justice are ant embodied rules noe can they be elevated to the
positicn of fundamental rights. As observed by this Court in
A.K Eraipak v. Union of India “the aim of rules of natural
Justice 1% ko secure justice or to put it negabively to prevent
miscarriage of justice, These rules can operate only in sress
naot cowvered by any law validly made, In other words they do
nol supplant the low bul supplement 7. It is true that if a
tatutory provision can b read consistently with the principles
of natural justice, the courts should do so because it must be
presumed that the Legislaures and the siatutory audvorithes
ntend to act in accordance with the principles of nstural
justice. But i on the other hand & stanetory provision either
specifically or by necessary  implication excludes the
application of any or all the principles of natural justice then
the court cannot ignore the mandate of the Legislaure or the
stafutary authonty and read inio the concomed Frnv‘i:iﬂn the
principles of natural justice. Whether the exercise of a power
conferred should be made m sccordance with amy of the
pringiples of natural justice of not depends upon the express
words of the provision conferring the power, the nabure of the
power conferred, the purpose for which it is conferred and the
effect of the exercise of that powes.”

The Constitution Bench in Mohinder Singh Gill Vs. Chief

Election Commr., (1978) 1 SCC 405, held that natural justice is now a

brooding omnipresence concept although varying in its play and that the

“exceptions™ 1o the rules of natural justice are a misnomer or rather are

but a shorthand form of expressing the idea that in those exclusionary

cases nothing unfair can be inferred by not affording an opportunity to

present or meet a case. The rule of audi alteram partem is the justice of

the law, withoul, of course, making law lifeless, absurd, stultifying, self-
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defeating or plainly contrary to the common sense of the situation. The
Court held as under:-

“47. It is fair to hold that subject w0 cerain necessary
limitations natural justice is now @ brooding ommipresence
akthough varying in its play.

48, Once we understand the soul of the rule as fairplay in
acticn — and it is 30 — we must hold that it extends to both
the fields. After all, administrative power in & democratic setup
is not allengic o faEmess in action anid diseretiohary execative
justice cannot degenerste into mnilateral injustice. Nor s there
ground to be frightensd of delsy, inconvenience and expense,
if natural justice pains access. For faimess inself is a flexible,
pragmatic and relative concept, nol & fgid, mtealstic or
sophisticated abstraction. It is not a bull in o china shop, nora
bee in one's bonnet 15 essence is good conscience in & grven
slruatbon: pothing more — bat nothing less. The “esceptions™
i the rules of natural justice are a misnomer or rather are but 3
shorthand form of exprmsing the iden that in  those
enclusionary cases nothing unfair can be inferred by pot
affording an opportumity to pressnt or meef a case. Text-book
excerpts and ratios from rulings can be heaped, but they all
converge o the same point that awai alieram pariem i the
justice of the law, without, of course, making law lifeless,
absurd, stultifying, self-defeating or plainly contrury to the
cummon sense of the siiuation,

64. It was argued, based on rulings relating 1o natural justice,
that unless civil consequences cnsued, hearing was naot
necessary. A civil right being adversely affected is & sine qua
nea for the invocation of the awdi sltersm partem rule. This
submission was supporied by observalions in Ram Gopal, Col
Sinha. of course, we agree that if only spiritual censure is the
penaky, temporal laws may not take cognizance of such
eonsequénces since human law operates in the material fleld
althowgh its vitality vicaricasly depends on its morality. But



what i 8 civil consequence, bet us ask ourselves, hypassing
vurbnl booby-traps? ‘Civil consequences’ undoubledly cover
infraction of ot merely propesty or personal rights but of civil
liberties. material deprivations and non-pecuniary damages. In
its comprehensive conmotation, everything that affects a citizen
in hig civil life inflicts a civil consequence. “Civil™ is defined
by Black {Law Dictionary, 4th Edn.jatp. 311:
“Ondinarily, pertaining or appropriate to 8 member of &
civitas of free political community; nutural or proper o o
citizen. Also, relating vo the community, or to the palicy
and governmznt of the citizens and subjects of o stais.
The word is derived from the Latin civilise, a citizen ...,
Im law, it bos various sign fcations.

L " L]

“Cival Rights” are sach as belong o every citizen of the
State oFf counfry, of, m # wider sense, to all its
inhabitants, and are not connected with the crganisation
or administration of Government. They include the rights
of property, mamiage, protection by the laws, freedom of
contract, tril by jury etc... Or, as otherwise defined,
eivil rights are rights appertaining to a person in virue of
his citizenship in a State or community. Rights capable of
being enforced or redressed in a civil action. Also a term
applied to certain rights secared to citizens of the United
States by the thiteenth and fourtesnth amendments o the
Coastitution, and by various acts of Congress meade in
pursuance thereof.

{p. 1487, Black's Legal Dictionary)

The imterest of a candidate ot an election to Parliament
regulaied by the Constitution and the laws comes within this
gruvitational orbit The most valuable right in & democratic
polity is the “litthe man's” little pencil-marking, sssenting or
dissenting, called his vote, A democratic right, i denied,
inflicts civil conscquences, Likewise, the litthe man®s right, oo
representutive syslem of Government, o nse o Prime
Ministership or Presidentship by use of the rght o be
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candidate, cannet be wished away by calling it of no civil
moment. It civics mean anything to o self-governing citizensy,
if participatory democracy s not 1o be scurtied by the law, we
shall pot be captivated by cetchwords, The straight forward
conclusion s that every Indian hos a right 10 eleci mnd be
elected and this is a constinutional s distingrished from a
common law right and is entitled to cognizance by courts
subject to statwory regulation, We may also notice the further
refinement urged that a right accnues o o candidate only when
he I declared retumed and wntil then it is incipient, inchoate
and intangible for legal assedion — in the twilight 2oné of
expectancy, &z it weee, This too, n our view, is logicid
spphistry, Our system of “ordered” rights cannot disclnim
cognizance of orderly processes as the right means o o right
end. Cur jurisprsdence is not so jejune as te ignore the concem
with means as with the end, with the jpumey es with ihe
destination. Every candidate, to put it cryptically, has an
interest or right 1o fadr and free and legally run election, To
draw lots and decide who wing, if snounced as the electoral
methodology, affiects his right, apart from his tuckless rejection
nt the end, A wested interest in the prescribed process is a
processual right, actionable if breached, the Constilution
permitting. Whad 15 Inchoate, vizwed from the end, may be
complete, viewed midstream. It is & subtle fallucy to confuse
between the two, Viciory is still an expectation; qua mado is a
right to the statutory procedure. The appellant has a right to
have the election conducted not accordng to humour or hubris
birt acconding 1o baw amnd justice, And 0 natursl justics canmot
be stumped out on this scors, In the region of public law logus
standi and person aggrieved, right and interest have a broader
import. Buot, @ the preseni case, the Election Commission
contends that a hearing has been given although the sppellant
retorts that & vaceous meeting where nothing was disclosed
and he was summarily told off would be strange electoral
er'iIiEE. We express oo apirion on the facum or adequacy of
the hearing but hold that where a candidate has reached the

N
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end of the baitle and the whaole poll is upset, be has a right to
notice &nd o be heard, the cuiniuem und 1:||.|.u.1:il:|r bi:'m-g
conditioned by the concatenation of circwmsmances.

67. The rulings ciled, bearing oa the toschatone of civil
consequences, do not contradict the view we have propoundad.
Col. Sinha merely holds — and we respectflly agres — that
the lowering of retirement age does not deprive a government
servant’s rights, it bemng clear that every servant has to quit on
the prescribed mge being pitnined. Even Binapani concedes that
the State has the awbodity © redire & servanl on
superannuation. The situation here is different, We are not in
the province of substantive rights but procedursl rights
statdorly r:gulm&. Samelimes Fr-ru:-ls:u.a] pr:'l-'h:ﬂl!i-:-:r: & loo
precious to be negotmble, temporised with or whitthed down.”

12. In Swadeshi Cotton Mills v. Union of India, (1981) | 8CC
664, the Court examined as to whether there are any exceptions to the
application of the principles of natural justice, particularly the audf
alteram porfem rale. It was held that in the case of express exclusion.
there is no difficulty but the urgency, where the obligation to give notice
and opportunity to be heard would obstruct the taking of promipt action
of a preventive or remedial nature can be a case of implied exclusion.

The Court held as under:-

“3X. Tha maxim audi alteram partemn has many facets. Two of
therm are; (@) notice of the case > be met; and (&) opporunity
to explain. This rule is universally respected and duty fo 2fFord
@ fair hearing in Lond Lore-bure's ofi-quoted Rnguage, is “a
duty lving upon evervone who decides something”, in the
excreise of legal power. The rule cannot be sacrificed at the
altar of administrative convenience or - celerity; for,

7
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“comvenience and justice™ — as Lord Adkin felicitously put i
— “are often not on speaking tesma’.

33, The mext general aspect to be considensd #5; Are thers amy
excepticns o the aspplication ol the principles of mamul
Justice, particularly the audi aleram partem rule? We have
already moticed that the siatute confecring the power, can by
express language exclude (s apphention, Such cases do not
present any difficulty. However, difficulties arisa when tha
statite conferring the power does not ewpressly exciode this
rule Bur iz exclugion s sought by implieansn doe o the
presence of certain factors: such as, wrgency, where the
obligation to give notice and opportunity to be heard would
obstruct the taking of prompt action of o preventive or
remedial REDEME. ...oovprmrenee Similarly, action on grownds of
public safety, pubfic henlth may justify disregard of the rule of
prior hearing.

44, In short, the general principls — as distinguished from an
pbsolute rule of uniform application — seems o be that where
a statute does nod, in terms, exclude this rule of pricr hearing
but comtemplates & post-decisbomal hearing ameunting to a full
review of the original order on merits, then such a statuts
would be construed os excluoding the audi altemm partem rule
i the pre-decisional stape. Conversely, il the statute confarring
the power is silent with regard to the giving of & pre=decisional
hearing 1o the person affected and the adminisirative decizion
uken by the authority invaolves eivil consequences of o grave
nadure, and no full review or appeal on ments aguinst that
decizion iz provided, cours will be extrernely reluctant to
construe such a stalute & exchuding the duty of affording even
a minimal hearing shorn of all its formal tappings and dilatory
fearures  at  the pre-decisional stage, wnless, viewed
pragmatically, it would paralyvie the administrafive progress or
frustriaie the need for uwtmost prompeitude. Tn short, this rule of
fair play “must pot be jeftisonsd save n very excepticnal
cirumstances where compulsive necessity s demands”, The
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court mist make every effort o salvage this cardinal rule o the
maximuam extent possible, with sliuaticnal modifications. Bur,
to recall the words of Bhagwati, J., the core of it musk
however, remain, namely, that the person affected must have
reasonable opportunity of being heard and the hearing must be

a genuing hearing nnd not en empty public relstions exercise.

In  another judgment reporicd as  Automotive

Tyre

Manufacturers Assn. v. Designated Authority, (2001) 2 SCC 258, the

Supreme Court held that the requirement of piving reasonable

opportunity of being heard before an order is made, is generally read into

the provisions of a statute, particularly when the order has adverse civil

consequences which obvicusly cover infraction of property, personal

rights and matenal deprivations for the party affected. The principle

holds good irrespective of whether the power conferred on o statutory

body or Tribunal is administrative or quasi-judicial. The Court held as

under:=

VRO, It is thus, well settled that unléss a skdutory provision,
cither specifically or by necessary implisiton excludes. the
application of pringiples of patural justice, because in tha
event the court would not ignore the legislative mandate, the
requirement of giving reasonable opporunity of being heard
before an arder is made, is generally read inlo the provisions
of a stetute, particularhy when the order has adverse civil
consequences which obviously cover infraciion of property,
personal righis and material deprivations for the pariy
affected. The principle bolds good imespective of whether the
power conferred on & stattory body o Tribanal s
administrative or quasi-judicial. It is equally trite that the
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concept of nsural justice can neither be put in & strajacket
nor is it & general rule of eniversal application,

81, Undoubtedly, there con be exceptions 1o the said docinine
As stated above, the question whether the principhe has @ be
applied or not is to be coasidersd bearing in mind the express
language and the basic scheme of the provision conferring the
power; the nature of the power conferred and the purpose for
which the power & conferred and the final effect of the
exercise of that power. It is only upon a consideration. of these
matters that the question of applization of the said principle
can be properly determined. (See Oniow of fedia v. Cal JN

Simha )™

14, In view of the Judgments mentioned above, we find that
though the applicability of principals of natural justice can be excluded
by necessary implication but the requirement of giving reasonable
opportunity of being heard before an order is made, is generally read into
the provisions of @ statute, particularly when the order has adverse civil
consequences relating to infraction of property., personal rights and
material deprivations for the pary affecied. The rule of andi alteram
partem is the rule of the law without which law would be lifeless,
ahsurd, stultifving, self-defeating or plainly contrary to the common
sense of the situation. The principle holds pood irrespective of whether
the power confierred on a statutory body or Tribunal is administrative or
quasi-judicial. The concept of natural justice can neither be put in a
straitjacket mor is it a general rule of universal application. Whether or

not the application of the principles of natural justice in a given case has
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been excluded, wholly or in part, in the exercise of statutory power,
depends upon the language and basic scheme of the provision conferring
the power, the nature of the power, the purpose for which il is conferred
and the effect of the exercise of that power. The procedural, pre-condition
of foir hearing, however minimal, even post-decisional, has relevance 1o
administrative and judicial pentlemanliness. Conversely, if the statute
conferring the power is silemt with regard to the giving of a pre-
decisional hearing to the person affected and the administrative decision
taken by the authority involves civil consequences of a grave nature, and
no full review or appeal on merits against that decision is provided,
courts will be extremely reluctant to construe such a statute as excluding
the duty of affording even a minimal hearing shom of all its formal
trappings and dilatory features 4t the pre-decisional stage, unless, viewed
pragmatically, it would paralyse the administrative progress or frustrate
the need for utmost promptitude. In short, this mle of fair play “must not
be jettisoned save in very exceptional circumstances where compulsive
necessity so demands™, The court must make every effort to salvage this
cardinal rule tw the maximum extent possible, with siwational

madifications.

15. The judgment of Full Bench in the case of Laxmi Marayan
Hayaran'’s case (Supru) deals with a siwation of termination of an
employee on account of conviction in a criminal trial. The said judgment

of dispensing with the opportunity of hearing to a pensioner cannot be
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extended to a case of stoppage of pension. Relationship belweaen
emplover and emplovee before the superannuation is governed by the
Rules of services. If the rules do not permit any opportunity of hearing,
the same can be excluded. It may be réquired in case of serving officer as
it is not in public interest to allow a tainted person in public employment
It has been so ordered relying upon the Constintional Bench judgment in
the case of Tulsiram Patel’s case (supra). Dut after retirement, the
pensioner s entitled to pension in view of his past service under the
State. An emplovee earns his pension. Pension 15 not a bounty, but a
benefit earned by him by serving State for many years. The deprivation
of such pension affects civil rights of the pensioner, the means of
survival. Though sub-rule (2) of Rule & of the Pension Rules is silent
about opportunity of hearing, but neither the dispensing with an
opportunity of hearing is urgent nor is any other purpose expected to be
achieved by denying the benefit of opportunity of hearing,

If an opportunity of hearing is granted, an employee can
point out the mitigating family circumstance, the role in the criminal trial
which led to his conviction or other circumstances as (o why the pension
should not be siopped and that (oo for life. Therefore, in case of a
pensioner, the rule of natural justice would warrant an opportunity of
hearing, at least of serving a show cause and elucidating the reply of the
pensioner and thereafter, pass an order as may be considered appropriate

by the authority 5o as to enable the appellate authority or the judicial
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courts to test the legality of the same while exercising the powers of the
judicial review,

i
16, Thus, the fimst question of law is answered that a show canse

notice is required to be given to the retired govemment servant convicled
by the criminal Court. As a consequence thereof, we find that the onder
passed by this Court in the case of Dau Ram Maheshwar {supra) is

cormectly decided.

s
JHemani Gupta) {Subodh Abhyankar)
Chiaf Justice Judge
Per Sujoy Paul, J. (Dissenting )
| The pivotal queslion héfurt us, in nuishell is whether a

retired employee after his conviction in a serious crime i entitled 10 get
an opportunity of hearing before imposition of punishment as per Rule 8

of the Pension Rules?

X Sub-Rule (2} of Rule 8, in ne uncertain terms, makes it clear
that where & pensioner is convicted of a serious crime, action against him
under Sub-Rule (1) shall be taken in the light of the judgment of the
Court relating fo such comviction, The law makers in Sub-Rule (3) of
Rule § provided an opportunity of hearing to the retired government
servant. This Sub-Rule is applicable when competent authority considers

that the pensioner is prima facie guilty of grave misconduct.
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3 In view of settled legal position, the principles of natural
justice are 1o be read into the provision unless the statutory provision
either specifically or by necessary implication excluded the application

of principles of natural justice.

4, Before dealing with the rule in hand, it 15 profitable 1o refer
to certain authoritics on this aspect. In 1970 (2) SCC 458 [Union of
India vs. Col. J.N, SinhaJ the Count opined as under:

. A Wi fewe that of o stefwory provision can be resd
consistertly with the principles of nanural justice, the Court
should do xo becowse & muxt be presumed (hat the
legislatures and the stafulory awihorilies infend fo acl in
aczeewdernee with the priveiples of naturad fusifce. B i on e
othgr haned @ xtonnory provivion eiher specifcally or by
mecessary implication exclwdes the application of any e all

the princimfes of mafura b

(e senaenclaite of legpivkature o the stafiory authority atd read
it e provicion  conoermed e peincipley of  matural

e
[Emphasis Suppliad]

5. The Constitution Bench in Maneka Gamdhi vs. Union af
India, 1978 (1) SCC 248 dealt with the aforesaid aspect and held:

I L mow, (i Teue thal since Hie viphd fo prior nodice and
appartunliy of hearing arises only By implication from the
duty to act fairly, or o wse the words of Lord Maorric of
Borih-Y-Uesl, from Jair play in gctios’, i may equally be
exelnded wheve, having regard 1o the moture of oction i be

ELEe I PiLH

S T A
ity proviEinen foirness i aoiion dees

Iprpfication and even warrdriy iy exclisio,
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F82 ... fn thiz commection, o conmed be denied thar e
fepinlanme by making an eqgyess provislom may dimy o
person the right fo be heard. Rules of narwral justice connor
e wqpucibead with the fundamental rights. ™

{Emphasis Supplied)

6., After considering the judgment of LN, Sinka (Surpa), in the

same paragraph it is stated-

=“The rules of natwral fustice ave nod embodied rufes mor can
they be elevared fo the posiiton of the fesdamenial rules.,.,
bt I o statietory wovislon elther specifically or by mecessary

wlatire ov the  fhan autharing amd  read imla  the

z irioR the principles of nafioal justice, =
[Emphasis Sepplied)
7. In Swadeshi Cotion Mills (Supra), the Apex Court again

held that the rules of natural justice can operate only in areas not covered
by any law validly made. They can supplement the law but cannot
supplant it. If a statutory provision either specifically or by inevitable
implication excludes the application of the natural justice, then the Court

cannot ignore the mandate of legislature. (Para 31).

. In 1994 5) SCC 267, Dr. Rash Lal Yadav vs. State of Bihar
the same principle is reiterated by holding-

"U What gmerges froms e ahove discrssion 15 thar wifess the
law _expressly or By necessary implication excludes the
ppiceerine o e rades of moiurol fusdice, Cowrts will regd e

safd requirenment i enacimens thal are sitem and insisl on 15
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applicotion evve fn coked of admUitsrative getion haeving civil

EARNAJUSATEY it

| Emhasts Supyptted]

Q. In catena of judgments it was held that the requirements of
natural justice depend on the circumstances of the case, the nature of the
inquiry, the rufes under which authority is acting, the subject marter to be
dealt with and so forth (See: 2008 (13) §CC 255 [Namwer Singh vs.
Directorf. B Sudershan Reddy, J in Nanver Singh (Supra) expressed his
view that “concept of fairness is mof o one wiy streel. The principles of
meatural fustive are not imtended lo operote as road blocks to obsiruct
statutory Inguires.... the exient of fis applicability depends wpon the

statutory frame work,™)

10, In view of the aloresaid judgments of Supreme Court, the
core isspe is relating to the interpresation of Rule 8 of the Pension Rules.
Whether Rule 8 (2) specifically or by necessary implication excludes the
principles of natural justice, is the point to ponder upon. The contention
of the petitioner is that if an opportunity of hearing is granted, the retired
employee can point oot his personal hardship, the nature of involvement
in the criminal case which resulted into his conviction and other
circumstances. Hence, there is no harm if principles of natwral justice are
followed. Such grant of opporunity o the retired employee as per
principles of natural justice will not cause any prejudice to the

department.
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11. Before dealing with aforesaid aspect, it is apposite 1o
mention that in my view Sub-rule (2) of Rule B does not expressly
excludes the application of principles of natural justice. Sub-rule (3), as
noticed, provides an opportunity of hearing when competent authority
considers that pensioner 15 prima focie guilty of grave misconduct, In
Sub-rule (3), principles of natural justice were inserted in a mandatory
form, whereas in Sub-rule {2), it is provided that action shall be taken in
the light of the judgment of the Court relating 1w such conviction, In the
manner Sub-rule (2) is worded, in my considered opinion, it has
impliedly excluded the principles of natural justice. The golden rule of
interpretation of a statute is that interpretation must depend on the text
and the comext. MNeither can be ignored. Both are important. That
interpretation is best which makes the textual interpretation match the
contextual, A statute is best interpreted when we know why it was

cnacted (See: 1987 (1) SCC 424, RBI v, Peerless General Finance Co.

Ld. ).

12. Article 311 of the Constitution or Rule 19 of CCA Rules
provides that an emplovee can be punished on the ground of conduct
which has led o his conviction on a enminal charge. If an existing
emplovee is convicied on a serious criminal charge, he can be dismissed
or removed from service. Needless to mention that when an existing

govemment emplovee is dismissed or removed from service, his source



of livelihood, remaining vears of service as well as and right to get
pension and retiral dues comes to an end. Thus, penalty/termination on

an existing emplovee on the ground of eonvietion s much severe than

the case of an retired government employee who loses pension.

13 In Divisional Personnel Officer Southern Railways vs. T.K.
Challppan, 1976 (3) SCC 190 a three judge Bench of Supreme Court
considered a provision analogous o Bule |9 of CCA Rules and held tht
delinquent employee should be heard before imposition of penalty. This
judement of Challopon (Supra) to the extent it holds that the employee
should be heard before imposition of punishment was overruled by the
Constitution Bench of the Supreme Court in Tulsiram Pafel (Supral. I is
pertinent to mention here that argument advanced before the Supreme
Court was that if principles of netural justice are followed, it will not
cause any prejudice. The employee will pet an opporunity against the
penalty proposed. He will be able to convinee the disciplinary authority
that the nature of conduct attributed to him did not call for his dismissal,
removal or redoction in rank . The government servant will be able to
point out that the offence of which he was convicted was a trivial or a
technical one in respect of which a small punishment can be imposed. 11
is profitable to guote the relevant para from Twlsiram Parel (Supra).

I was submirted on behell of the goversment servanis it
an gy consists of several sfages and, therefore, even
where by the application of the second proviso the full inguiry
ix dispensed with, there i3 motfing to prevent the discipfimery
dutherity from holding af leart o minimal inguiry hecase no
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prefudice can be cowed by dotme sn. 1 oway Jurther submiited
Hhert ewem dhoiegh the rthroe clanses of the second provizo one
differenr In thalr conrens, it war feaxihle i the coxe of each of
fhe theee clowses ro ghve 1o e gevermenn seevand g
apporiunity of showing cause ggainst the pevalty proposed 1o
by impaged po ar fo enable him to cominee e discipdimany
authorify thal the naiure of the misconduct aifribufed o him
did mer call far hiv diceifssal, removal e reduelion i rank
For imstance, fn a case faflimg neder clomse (1) the
ROPEFERANT SeFvarl o poinl out that (e affemce o which he
wad convicred was a irivial or @ rechnical ome in respect of
which the criminagl court hod taben a lenient view ol Fad
semietced Rl 0 pay o mominad fiee or R given him the
benefit of probation. Support of this siwhenizsion was derived
Jrom Challuppen's cose ... & oway further sokmitted that
apart from the opporineity o show cowse apolast the
proposed penalty it was alw feasible to give a further
opporiumity in the cove of each of the three clowses though
stich opportunlly in each case may ror be ldewiical, Thics, i
wies argved Il the chorge-sheel oro ol leavl g Rotice
informing the government servani of the charges apainst him
and calling for his explanalion therglo was always feasible. !
wiers frrifer argrwed el Phowgh undee clasge fab of the second
Provisie gn Gy imte e conduct which g fo e
cofvicriar of the govermment servanl o a criminal charge
would mor be mecessary, such @ gofice worhd erable fim o
JFouni oud et 8 was o case of mistoken dlemtity amd he wor
e e pergon wira hed dean cowvicred b was o alvogeniver
different ingividual. [§ was wged that there cowld be no
prociived difffewite i seeving such charge-sheer o e
concerned govermnent servan! because even §f ke were
semienced o imprivomment, e choarpessheet or melice with
respect fo the proposed penalty can ahways be sent fo e Jail

[Emphasiz Supplied]

i whtich he i serving Ris senfence. .
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e it

The said argument could not find favour and Apex Court

“the consideration wider Rule 14 of what penalty should be
imposed wpon 8 delinquent railway servant must, therefore,
be ex poris and whers the disciplinary authoriny comes to the
conclusion that the penalty which the facts and circumstances
of the case warrant is either of dismissal or removal or
reduction in rank, po opporunity of showing cause against

1 1 L8 AL sl u ] L} | 1K i L id | [ !

112 comes into plav and =, To recapitulate briefy, where
g_disciplinarv guthority comes to know that o government

gervant hes becn convicted on 8 crimingl charge, it st
consider whether his conduct which has led to his conviclion
was such as warzants the imposition of a_penabiy snd, if 5o,
whae that penalty should be For thar purpose it will have to
peruse the judgment of the criminal coun and copsider all the
facts and circumstances of the case and the various factors sef
ot Chall . Thilk ivevie. b ki B
parie and by itself. Once the disciplinary authority reaches

the comclusion that the government servant’s conduct was

gach as to require his dismissal or removal from service or
roduction in rank he must decide which of these three
penalties should be imposed on him. This too it has o do by
itself and without hearing the concemed govermment servant
by reason of the exclusionary effect of the second proviso,
The disciplinary authority muost, however, bear i mind that o
canviction on a crimingl charge does nof automatically entail
digmiszal, remowval or reduction in rank of the concerned



government servant, Having decided which of these thres
penalties s required o be imposed, he has io pass the
requisite order. A povemment servant who is sggricved by
the penalty impased can agsate in appeal, revizion or reviesw,
a5 the case may be, thar the penalty was oo severe or
excessive and not warranted by the facts and circumstances of
the case. I it is his case that he is not the government servant
wha has been in fact conwicicd, he can also agitaic this
question in appeal, revaion or review. IF ha Tails 0 the
deparimental remedies and sl wants t pursue the mater, he
can invnke the cowr's power of judicial review subject i the
courd permittimg it 1 the court Tinds Ut e was mot i fagr
the person convicted, it will strike down the impuegned order
and orfder him g0 be reinswated in service. Where the coun
finds that the: penalty mmposed by the impugned order s
arbatrary or grossly excessive o oul of all proportion to the

offence committed or nol woranted by the facts and
circumstances  of the case or the requirements of that

partcular govemment service the court will also strike down
the impugned order.”
{ Emphasis spplicd)

15. In my considered opinion, neither in Rule 19 of CCA Rules
nor in Sub-rule (2) of Rule B, principles of natural justice can be read
into. Indeed, principles of natural justice are excluded by implication in
both the aforesaid provisions for same reasons. The sole basis of decision
of competent authority will depend upon judgment of conviction arising
oput of conduct/crime of delinguent. Once an existing or a retired
employee is convicted for a serious offence’crime, the only requirement
of the rule (Bule 19 of CCA Rules or Rule 8(2) of Pension Rules) is thai

the competent authority shall take 2 decision regarding penal action in
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the light of judgment of the Court. No opportunity of hearing 5 required
to be provided to such existing/retired emploves before taking action
under Rule 8 (1) or Rule 19. It is noteworthy that in Tulsiram Patel
{Supra), the Supreme Court caregorically laid down that the competent
authority while taking decision regarding punishment must bear in mind
that & coenviction on a criminal charge does not automaticallv entails
dismissal, removal or reduction in rank of the government servant.
Considéring the judgment of conviction, even a lessor punishment can be
imposed. The liberty is reserved to the govemment servant who is
gggrieved by the penally imposed, to assail it in appeal, revision or
review or seck judicial review of the same before a court of competent
jurisdiction. The said view of Tulsiram Pate! (Supra) was followed by

the Full Bench of this Court in Leaxmi Narayan Hayaran (Supra),

6. In view of aloresaid analysis, my opinion regarding question
No.l is that no opportunity of hearing is required to be given to a retired
povernment servant before taking a decision under Sub-rule (1) of Rule 8§
and such decision needs to be taken by competent authority in the light
of the judgment of the Court relating to such conviction, Since Rule 8(2)
impliedly excludes the principles of natural justice, this Court cannot
ignore the mandate of statutory authority and read nto the provision
concemn the principles of natural justice. Needless to emphasis that if
retired employee is aggrieved by such punishment, he can seek redressal

from departmentaljudicial Forum, as the case may be. The necessary

—
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corollary of aforesaid view 1s that Dawram Mohowar (Supra) 15 not

correctly decided. 1t is opined accordingly.

{(Sujov Paul)
Judge
ORDER
In view of the majority opinion, it is held that opportunity of
hearing is required to be provided betore an order of stoppage of pension
is passed under Section B(2) of the Civil Services (Pension) Rules, 1976
and that judgment of Daa Ram Maheshwar Vs. State of M.P. and

another reported as 2007(1) MPLY 640 is correctly decided.

{Hemant Gupta) (Sujov Paul) {Subodh Abkyankar)
Chief Justice Judge Judpe

Anchal / s(@if
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BENCH AT
(M E M OUf -
No FFA& | Gwalior, dt. 21.11.2017
To,
\/Ae Chief Secretary,
Government of M.P.,
BHOPAL(ME)

2. The Principal Secretary,
General Administration Department |
Government of M.P., Vallabh Bhavan
BHOPAL{MP)

L

The Principal Secretary,

i Department of Revenue,
2 Government of M.P., Vallabh Bhavan,
4 BHOPAL{MP)
=]
Sub:-  Regarding transmission of a copy of order dt. 21.09.2017
% M- passed by Hon'ble Court in Writ Petition no. 7120/15 (Smz1.
L, - g Tarabai Vs. Smt. Shantibai & Ors.).
‘@{ CL L
3 "

"@ Vo | ot : " i e

With reference to the subject cited above, please find enclosed

herewith a true copy of order dt. 21.09.20 17 ];H;Eitﬂ by Hon'ble Court in

Writ Petition no. 7120/2015 (Smt. Tarabai Vs. Smt. Shantibai & Ors.)

g I'g'" for information and necessary compliance. '

% = Encl-
‘Hi.“-'?;‘ i Y
) (G.5.DUBEY)
_PRINCIPAL REGISTRAR
Principal Regiztrar @
High Court of Madhya Pradesh l 'I:,
' Hrml::h Cweallor

(5 W 0, £3.

ME}UU‘
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HIGH COURT OF MADHYA PRADESH -
BENCH AT GWALIOR
T OF K
\ ‘SINGLE BENCH: e n IR i D
T AHONBLE SHRI JUSTICE ANAND PATHAK) ; TRUE cp

WRIT PETITION NO.7120/2015 i Sect., Ufice
] T GWALIOR High Court of 1

AFFIXED A S i § ol
"U".i ' = e e,

Smt. Shanti Bai & Ors.

Snn MNK. Gupla, learned senior counsel with Shn Fia-.n Gupda
learned counsel lor the petiticner.

Shri Prashant Sharma, leamed counse! for respondent MNo.1 -Smil.
Shanti Bai.

Shri Anand Singh Sikarwar, leamed counsel for respondent Mo 10,

e o rrmEmE -

Whether approved for reporling : Yes

w laid Wi

Every quasijudicial/administrativa order passed by the
administralive aulhority must bear reason as il promotes clarty in
governance and racipient of the order can analyse it objectively and
pendency of the case before the Courts can be reduced draslically.

Pra:tini_a ~of respondents thal cases ame decided in one line.
phrase “W@we WY REWNTE @M RFWr an &0 (case is
rajected after due consideration) is against the doctnne of "Matural
Juslice',

Administrative  authoriies  while  pedorming  quasi-
udicialladministralive funclion mus! abreas! with basic knowfedge of
slatutes in which they are dealing with along with procedural [2W,

Time has come when "Rule of Law' must be treated as one of
the essential components of nfrastructure so that development of
olher components of infrastructure may not be sacrificed at the altar
nlﬂ-ﬁa—gmrmrm.

__ While_ deciding the case in a slipshod manner quoting "9 . .
wo Pt amen fem ST €7 s an anfithesis to the ‘Rule of '
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Directions given by High Courl are to be complied with by
authorities specially if the order attained finality.

(i b e AR TR ]

DRDER
(Passed on 2109-2017)

This is second  visit of pelitioner. being crestfalien by .
the order dated 23-09-2015 (Annexure Pi1) passed by respondent

— No.10 whereby the application under Order XIV Rule 2 of CPC has
been rejected.
2- Precisely slated facls of the case for adjudication are

lhat respondent Mo 1 -5mi. Shanti Bai filed an election pesition
under Section 122 of MP Panchayal Raj Avam Gram Swarm
Adhinlyam, 1993 whereby alection on the post of Sarpanch, Gram
Panchayat, Lachayara, Block Kurwai Distict Vidisha was
challenged. As per the submissions and pleadings contained in
pelition mame, alection pelition camied certain deficiencies as per
M.P. Panchayat (Election FPetition, Corrupt Practices and
Disqualificaion from Membership) Rules, 1995, i further appears’
that the Election Trbunal framed the issues and issue Mo 3 was
framed about maintainabiity of eleclion petition, therefore,
petitioner filed an appkcation under Order X1V Rule 2 of CPC that-
issue No.3 which was framed regarding maintairability of election
pelition is a legal issue, hence, the same be heard and decided as
preliminary issue. The said conlention was duly repied by the
alection pelitioner (respondent Mo.1 herein) admiting the fact thal
an the date of fling of election petition, security deposit was not
made and securily deposit was made to Tahsiidar on 26-04-2015]
after filing the election pebtion on 24-02-2015 Therefore,
according to learned counsel for the petitioner, violation of rule 7
of Rules of 1995 was apparent and being @ mandalory condiion,
the said question oughl lo have been - considered by the authonty
as preiminary issue. In the case of elechon of Gram Fanchayat
specified_authority is_Sub_Divisional Officer (SDO) and  as . _ .
respondent No.10 was  holding the said post at the relevant point of
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time, therelore. arrayed as party respandent (later on. sler filing of
writ pelition). The authonty vide order dated 01-07-2015 dismissed
the applicaton preferrad by the petilioner under Order X1V Rule 2
of CPC in a slipshod manner, Annexure P/B reveals that no reason
has been assigned for dismissal of the application nor any
conclusion has boen amived at for such dismissal,

3- Being aggrieved by the said order, peliioner
preferred wnl peliion beanng No 4567/2015 in which vide order
daled 21-07-2015, this Court alowed the pelition on the ground
- that the order passed by the SDO lacks any reason o finding
whergas reasons are heartbeal of every judicial order. Matter was
remanded back to the authorily for fresh adjudication ol the
controversy wherein  application undar Order X1V Rule 2 of CPC
had o be decded alresh. Respondani Mo 10 again passed the
same cryplc order daled 23-09-2015 vide Annexure PI1: which s
under challenge in this writ petition.

4- According to leamed counsel for the petitioner, when
Sub Divisional Officer earler passed the order dated D1-07-2015
then this Court found 1the said order bereft of any reason and .
therefore, “while deciding  the said pelition, remanded the matter
back for consideration of appkcation under Order XIV Rule 2 of
CPC afresh, Still respondent No 10 showed the same aftitude and
passed the order in & slipshod manner wilhoul assigning any
reason. Same is arbitrary, llegal and contemptuous in nalure,
Quasi judicial authority 1s duty bound to pass reasoned order so

that it can be analyzed by the higher authority objectively when
matler goes into appeal or revision. Leamed counsel for the
pelitioner submits that respondent No.10 has not considered sperit

of earier order passed by this Court and repeated the same
mistake, therefore, respondent No, 10 be suilably punished for the
willful disobedience of the order in nol adhering to the direchions
given by this Court in writ pelition. Besides the argumenis on
merits, leamed counsel for the pettioner mised the ground of
violation of principle of natural juslice also. He referred the™ =
judgment rencered by the Hon'ble Apex Court in the matter of
Kranti Associates Private Limited & Anr. Vs. Mascod Ahmed

L
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han & Orsg., {2010) 9 SCC 496.
o~ Leamed counsel for respondent  No f/contesting
respondenl was nol in a position to support impugned order, He
fairly concedes that the order impugned sullers from arbitrariness
and lllegality. He faily admils that the prescribed authorty should
have passed the impugned order while assigning reason.
G- It appears that during pendency of writ pelition,
petitioner impleaded aulhority (i.e. respondent No.10) by name who
has passed the order and appropnale appbcation was moved for
- impleadment of 500, Kurwai Drstrict Vidisha by name. Therelon,
respondent Mo 10 was added in the aray ol respondenis.
Respondant No.10 was noliced and was represenied through her
counsel and reply was filed. In the regly, respondent Mo 10
submits [hat maintainabdity of election petilion = mxed question
of fact and law, therefore, decision in respect of mamtanability of
eleclion pellion canndl be laken withowl laking evidence and
without ascertaining the facts, therefore, she has rightly passed
ihe impugned order.
= According to her, the facl regarding secunty deposit by
respondent Mo.1 at the time of filing of election pefition s matter
of record and therefore, as preliminary issue # cannot be decided
She prayed for dismissal of wril petition.

, 8- Heard leamed counsal for the parties al length and
-

perused the documents appended thergtg,

- Initiafly, in the first mund of gation, vide order dated

(1-07-2015, respondent No.10 passed the order in which tha arder
over application under Ordar XV Rule 2 of CPC has been passed
in @ slipshod -manner The said one line order contains following
remarks “CPC 14 /2 #1 ande Raratnrg e B amn g
10- P&titiuné-r preferred  wril  petiion Mo 456772015
challenging the said order dated 01-07-2015 and on 21-07-2015,
this Courl passed a detailed and exhaustive ordar gquoling Lhe
judgment rendered by the Hon'ble Apex Court in the matter of
Kranli Associates Private Limited (svpra) The =ac quoie is
reproduced for referance as under
“(a)-In India the udicial frend has always
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been Io record reasons, even i adminisiralive
decisions, if such oOecisons affaci anyone
pre picially

fb) A quasi-udicial authorily mus! record
reasons in suppor of #5 conclusions,

{c} Insistence on recording of reasons is
meant (o serve fhe wider principle of ustice hat
Jastice mwst ot ordy be done & must also appear
fo be done as wel, Z .

(df) Recording of reasons aiso operales as
a valid resiraini on any possibie arbilrary exarcise

cof  jdiclal  and quas-udicial  or even

adminisiralive power.

{#} Reasons reassure thal discretion has
been exercised by he decision-maker on
relevanl grownds amd by disregarding exiraneous
consiceralions.

{f) Reasons have wvirdually become as
indispensable & compaonent of 8 decisicn-making
process as obsenving principles of nalural uslice
by jaicial quasi-udicial and  even by
admimisirative bodies.

{3) Reasons facililale the process of jdicial
review by Superior courls,

{h) The ongoing pdicial trend in alf
counties commilted to e of law  and
constitutional governance is in favour of reasoned
decisions based on relevant facts. This is wintually
the lifeblood ol udicial decision-making ustifying
the principle that reason is the sow of justice.

{i} Judicial or even quasi-udicial opinions
these days can be as different as the udges and
aurhorities who deliver them. All these decisions
sernva one common purpose which s o
demonsirate by reason thal the relavant factors
have been objeclively considered This is
imporiant for suslaining the Biganis' faith in the
Justice delvary sysfem.

() Insisfence on reason is a requirement for
both jdicial accountabilily and transparency.

{k} If a pdge or & quasi-pdicial authorly s
not candid enough aboul hisher decision-making
process then if is impossible fo know whether the
parson deeiding it faithfid lo the doclrine of
precedent or lo principles of incrementalism,

{1) Reasons in support of decisions must be
cogent, clear and succinel. A pretence of reasons
or Tubber-stamp reasons” is nol fo be equaled
with a valid decision-making process

: {m) it cannot be doubled tha! transparency
is the sine qua non of resiraint on abuse of
pdicial powers. Transpanancy in d&dsﬁgm—makmg
not anly makes the pdges and decisionmakers
less prone to emors bul alsa makes them subjgct
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lo broader scruting . ‘

fn} Since the requiement (o record
repsons emanaltes from the broad dociine of
faimess in decisian-making. e said reguiremen
is now virfually @ componen! of human aghts and
was consigered parl  of  Sirasbourg
Jurisprudence. -
- fa] In- al common faw unsdictions
Jdgmends play g wilal mle n selling up
precedents  far  the  fufure, Therefore, for
development ol law, requireman! of giving
reasons for the decision is of the essence and is
virtually @ part of “"due process”
11- After congidenng mandale of Hon'ble Apex Court, thes
Cour sel aside the order dated 01-07-2015 wih a direclion lo he
SDOElection Tribunal 1o decide the applicalion under Order X1V
Rue 2 of CPC in accordance with law. Aler remand, (he maller
was relurned back 1o the 300 [respondent Mo 10 herein) and
respondent Mo 10 again passed the same order wilthoul any
alphabetical alteration even, [ reads as under:

CPC 14 /2 w1 wresd Rreamrre’a anfa Men snm g%
12- COnly change after ramand in the impugned corder s

that eariier the word “Frven” has been used for rejection  and now

in the impugned order the word “Enfsa” has been used for

rejeciion, rest of the aiphabetical expressions are sams

13 Reilerating the mandate of Hon'ble Apex Cour while
discussing the imporance of "Reason™ by the Judicial, Quasi
Judicial and Adminisiratve Authorties meandering through the
realm of Reason and its Imponance in the decision making process,
said principles are again reproduced to make these Principles; a
‘Reality than a Ritual' by the decision making a.lihl_.‘.lr'itius- These

prncples are:

‘(a) In india the pdicial trend has always
been lo ecord reasons, even in adminisirative
decisions, f such decisions afec! anvong
pre Lraicially:

fb) A quasi-pdiciel authorily musl record
reasons in support of &5 conclusions.

{c) Insistence on recording of reasons (s
meant (o serve the wider principle of pelice that
Justice must nol anly be done § musl @50 appear
o be done as weil.

{d) Recording of reasons also operales as
@ vaiid restraint on any possible arbilrary exercise
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of jdicial and guasi-udicial  or- even
adminisiralive power

fa) Reasons reassum thal discrelion has
been exsmised by the decision-maker on
relevant grounds and by disregarding exiraneous
consicerafions

(fl Reasons have vidually become as
indispensable a componen! of a decizion-making
process &5 obsenving principfes of natural uslice
by pdiciel quasi-idicial and even by
administrative bodies.

(q) Reasons faciliiate the process of jdicial
review by SUDevIOr Couwts

th) The ongoing jdicial frend in  ail
couniies commifed o nde of law  and
consfifulional governance s i favouwr of reasoned
decisions based on relevan! facls. This iz wirtuafy
the lifetiood of pdicial decsion-meking pstifying
fhe principle that eason is the soul of ustice.

(i) Judicia! or even gquasi-Lidicial opinions
these days can be as different as the judges and
authoriies who deliver them. All these decisions
serve ogne common pupose which 5 lo
demonzirale by reason that the relevan! faclors
have been obpchively considered. This s
important for sustaining the Gliganis® falh in the
pishice delvery system,

(D) Insistence on reason is & requirement for
both pdicial accounlabilly amd fransparency.

k) if & pdge or @ quasi-udicial authorily is
nat candid enough about hisiher decision-making
process then if is impossible to know whether the

person deciding iz faithful o the dociring of
pd'ﬂﬂ!ﬂ'&ﬂf or to principles ol incrementalism.

{1} Reasons in support of decisions must be
cogent, clear and succing!. A pratence of reasons
gr Srubber-stamp reasons” i mol lo be equated
with a vaild dec/sion-making process.

{m) it cannol be doubted thal [ransparency
is the sine qua non of restraint on abuse of
Judicial powers. Transparency in decision-maxing
nol only makes lhe jdges and decisionmakers
legs prone fo errors bl 2iso makes them subgect
to broader seruling

fn] Since the requiemen! [0 recond
reasons emanales from the broad dociine of
faimess in decision«naking, the said requirement
is now wirtually a component of human nights and
was  considered part  of  Slesbourg
Jurdsprugence. '

{fo}) in al common jaw urisdiclions
pdgments play & wital mle o setting up
precedents mi: the fuiure, Therefore, for
developrmen! of faw, reguivement of giving

(125)
LRI
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reagans for the decizion iz of Ihe ezsonce and s
vidually a part of “due process”,

t4d- Repestion of said princples are to bring home  the
point  thal reasons are hearlbeals of conclusion. Where any
aulhority acting as guasi judicial authorty or &5 adminisirative
autharity, must record reason for ammiving to 3 conclusion so that &l
faciitates the process of judicial review by  superior Courd or

authority. It reduces the subjeclivity and promote objectivity and -

omils arbirariness. The concepl adopled by the administrative
authority while decidng [he case of an employee under
adminisiralive authorily of case of a cilizen while funclioning as
quasi-judicial authority needs o be decded by Reason. I is seen

repealadhy by this Court hal admnstrative aulhoriies have ooined '

a4 phrase (in common padance)] whie deciding the case of a
liligant,. employee or citizen by quoling "y an fanrtinms
ywr=a FEan @i &7, This is an antithesis o the ‘Rule of Law™ and
mandate of Hon'ble Apex Cour which repeatedly guided and
asserfed for giving ‘Reasons’ in the judicial, quasi-
judicialiadministrative orders.  What discussion or conclusion was
in the mind of decision maker is refiected through Reasons and
therefore, adminisirative authosties which al fimes perfarm quasi

judicial functions alse; must record Reasons rather than concealing .

their thowghtful considerationsfwhims and fencies under the veil of
phrase “gmwn qu° fewmoteia aww e @ § (case s
rejected after due consideration). This is against the fair play and
Iransparency. which has been declared as a pant of pnnciple ol

natural justice {See:Dev Dutt Vs. Union of India and others,

(2008) & SCC 725} Similarty ine docinne (natural justice) is now
termed as synonym of fairness in the concept of justice and stands
a5 the most accepled methodology of a governmental action and
soul of the natural justice & fai |;|1_=|y in action. Thus. natural pslice
has an expanding content and not stagnani concept

15- Originalty there ware said to be anly wo principles of
natural justice: (1) the rule against bias and (2) the right 10 De
heard (audi alteram partem). However, subsaquently, as noted in

126
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Ak, Kraipak and Ors. Vs, Union of India-& Ors (1969) 2 SCC 262
and K.I. Shephard and others Vs. Union of India and others
{1987} 4 5CC 431, some more rule came 10 be added In the rules

of natural ustice, e g. the requirement o give reasons vide S.N, -

Mukherjee Vs. Union of India, (1990) 4 SCC 584, In Mrs.
Maneka Gandhi Vs. Union of India and another, (1978) 1 SCC
248 (vida paras 56 to 61] il was held that natural justice is part of
Article 14 of the Constitulion.

16- The Heon'ble Apex Court in historc decsion, AJ

 Kraipak and Ors (supra) has pointed out that the concept of quasi-

udicial power has been undengoing radical change and such
dividing line between an adminisirative power and a quasi-judicial
power s quile lhin and s being gradually oblileraled. For
delermining whether a power (5 an admmnisiralive power or 3 QUasi-
judicial power oné has o look o the nature of the power conferred,
the person or persons on whom il is conferred, the framewark of the
law confering thal power, the consequences ensuing from (he
exercise of that power and the manner in which thal power is
expeclied to .be exercised, Laler an, in olher celebrated judgmend ol
Mrs. Maneka Gandhi (supra) and Mohinder-Singh Gill- and
another ¥s. Chief Election Commissioner, New Dethi and
others, [1878) 1 SCC 405 has axpanded and explained the scope
of natural justica. Therefore, administrative authorities are duty

bound lo assign reascns while deciding the case either funclioning

" as quasi-judicial authority or as administrative autharity. ;
17- Here n the present case, parusal of impugned order

reflects three omissions on the part of Presiding Officer, one 8 she
appears v be ignorant aboul the prowisions of Civil Procedure
Coda, 1908 (hereinaltar referred as CPC) which she referred in the
grder, She missed the chance [0 understand thal CPC includes
Sections, Orders and Rules. By refeming 14/2, she escaped the
legal provision thal it was in respecl of Order XIV Rule 2 of CPC,
therefore, adminisiralive/quasi judicial authonties must abreast with
basic knowledge of statutes in which they are dealing with. For that,
appropriate acclimakzation session or refresher course of such
administrative/quas! judicial authorities can be conceplualized and
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implemented so lhal true import of spirl of natueal justice and
significance of Reasons may be inculcaled in their decision making

- Procass.

1B- Another omission reflected fram the impugned brder s

ignarance of Presiding Officer about passing of eadier Court order,

which (Court order) categorically mandates the Presiding Officer o
praceed with the casé by aflording opportunity of hearing to the
parlias and lo pass a reasoned order. This omission may be

aftributable to the Presiding OMicer andior |o the ministerial staff

also which is enfrusted with the responsibdity of keeping the
record updated and make available to the Presiding Offfcer  for
ready reference.

19- Ancther omission occurred in the impugned order
{which is the subject matter of discussion itself) i thal no Reason
has been assigned in paasing the said order, specially in election
petilion in which democratic rights ol citizenry are intrinsically
invalved and therefare, it virtually frustrates the very spirit of

" Constitutional Amendment by which Article 243 has been amended

and local bodies have been given sufficient democratic and
eiectoral autharities.

20- ~ From the pleadings made and submissions advanced
by learned counsel for the parties, it appears thal respondent

Mo.10 was the same authority who passed the order dated 01-07- .

2015 and when the maller was challenged n wril  pelition
No. 45672015 and matter wenl into remand for frash adjudication,
even then, the second ime also, impugned order has been passed
by the same authorly in same manner. Al the time of first order
{daled 21-07-2015), respondent Mo.10 might not be aware of
sanclily of Reasons while performing gquasi-judicial- funclions, but
when the matter was remandad back by this Court, respandent
MNo.10 musl have been enighlened by the direclion of this Coun as

. contained in the crder dated 21207-2015 passed in writ pefition

Mo 45672015 Therealer repealing the sSame mistake, nol anky

" displays arbitrariness bul also reflects casualness, negligence

andior defiance and has trappings of disobedience of the order
dated 21-07-2015

38
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e . 1= DCiraciions given by this Courl are o be-complied wilh
"bip' ~ ~hby the authorities especialy when the omer of this Court afiains
firafity. Here, the aulhority (respondent No.10) had lo comply the
arder but as relerred above commitled the same mistake. Whal
would have weighed in the mind of respondent No.10 or what
circumstances persuaded her, were not explained in the returm fled

by her, She only elaborated the reasons (subsequently in return) for ;

P i =il i i e T s

. passing the impugned arder bul elaboration of reasons in the reply
lo wril pafilion canng! make good the infirmity from which the
- impugned order suffers. The Hon'ble Apex Court in Ihe matter of
Mohinder Singh Gill (supra) has used beautiful expression 1o sum
up whilg saying:

“The second equally relevan! matter is thal whan
a slalufory funchonary makes an order based on
carfan grounds, iz validity mush be poged by tha
regsons so  menbioned and  cannol be
supplemented by fresh reasons m the shape of
affidavit or othenwise Otherwise, an order bad in
the beginming may, by the ime i comas to Court
on account of & chalenge, gel validaled by
addifional grounds lafer brough! ouwl. We may
here draw altention o the observalions of
Commissioner of Police, Bombay Vs
Gordhandas Bhanj, AIR 1352 5C 16 Public
R il i " orders, publicly made, in exercise of 3 statulory
autharity cannol be construed in the Kght of
explanalions subseguently given by ihe officer
making the order of what he mean!, or of whal
was i his miind, or what he infended o 0o, Pubiic
orders made by public authorties are meanl 1o
have public effec! and are infended lo affact the
actings and conducl of those io whom they are
godressed and musl De construed obpeclively
with rederence o the language wsed in the omder
itsel,
Orders are not lke ofd wine becoming
befter as they grow oider.” '

.' EE Therelore, this Court also seeks. effective intervention

- - gf ‘administralive head of the depanment ie. Prncipal Secretary
(Revenue or General Administrative Department as lhe case may
be| to reach fo the iruth and weed oul chaff from tha grains.’
Principal Secretsry is advised to give directions for preliminary
enquiry to competent authorly of respondent No.10  about
casualnessinagigence of respondent No.10 while performing duty™
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as guasi-judicial autharity and Bpses of har ministenal staff, if any
In the sad preliminary enquiry proper opportunity of hearing be
provided Io respondent No.10 (Ms, Trapl Shrvastava) who was
working as 500, Kurwal Disinct Vidisha at the relevant poind of
tima whan tha impugned order datad 23-09-2015 has been passed

conducting the prediminary enguiry if Ihe case 15 found 10 be
appropriale one for proceading lor departmental enquiry then the
same shall be proceeded with the procedure in accardance wilh law
and i the case involves bonafide lapse then they may be

cexonerated. It 5 made clear that the cpinion expressed about the

lapse of respondent Mo 10 and her ministenal slalf is found prima
facie, on the basis of record in hand, therefore, authornties have to
arfive o the conclusion aboutl their alleged lapses only through
procedure as per law Anxialy of this Court is nol for punishment bul
for sending a reminder 1o the authonlies and Ihelr staff funclioning
as publc servanls 1o malch demaocralic aspiralions of pubhic al
lange,

23- Al this stage, this Court also takes apportunily to seek

effective intervention of administrative head of the State ie. Chief.. o

Secretary ‘with expectation thal suitable orcersisuggestions |
directions would be issued lo the administralive/quasi judicial
authorities who are functioning under the aegis of Chie! Secretary
and his other departmental lunctionares, Prncipal Secretaries elc.
who are Im'nrw:l;l in decsion making process o incorporate

‘Reasons &s narl of their decision making process, instead of

deciding the cases in a slipshod manner andlor by making writtan
and mechanical endorsement “Tm1 Rramrtras aEm=1 & @ 87

24- This would have lasdable purpose because it will
promate clarity in g;wmm& and recipient of the arder would be in
a position to challenge the same before higher authorities on basis
of reasons assigned in the order. This endeavour of Adminisirative
Machinery would drastcally reduce pendency of the cases belore
this Court {including CviliCrimina! Courts) becauss laigr ¢ imiber of

cases arg. Pﬁ‘ldiﬂg_ befara the Courts. due k3 non assgnment nf'-" e

Reasons while deciding the cases of citizenry in general andior

I s

in the eleclion pelition as well as 1o all cther eming persons, Afler
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employess of Stale in particular and after keeping pending for
vears ogether cases are ulbmately remanded back to  tha
authorilies for fresh adjudication on merts.  If reasons are

"assigned then fale of the case . would be known to ihe
employeefitigant/aggrieved person while chalienging the order or: - ..

accepling the said order as fale accompli. Other suggestions
issued in preceding paragraphs mwust also  be thoughtlully
considered, Steel frame of this Siate (Madhya Pradesh) must
recollect in hindsight about the glorious past it possessed when i
had efficient and effeclive administrator ke Mr. R P. Naronha and
Mr. K.F. Rusiamji.

25- Time has come when Rule of Law' musl be realed
as cne of the essential components of infrasiructure (ke Roads,
Waler, Elecincity and Communication), so thal development af
other components of infrastruciure may nol ba sacrificed at the allar
of mis-governance. A sincere thoughl and endeavour i [his
direction is need of the howur,

o Rasufanily, on the basis of cumulative analysis,

impugned order dated 23-09-2015 passed by Sub Dwisicnal Officér,

Kurwai District Vidisha s set aside. Parlies are direcled o n#p-i-ﬁ"'. .

before the said authoniy on 25-11-2017, the date on which they will
mark lheir attendance and lake guidance from the Presiding Officer
for further hearing on application under Order X1V Rule 2 of CPC
as per law,

28- Prncipal Registrar  of this Court | directed 1o "send
copy of this order to Chief Secretary, Govemment of Madhya
Pradesh and Principal Secrelary, General Adminstration
Department and Rewvenue Depariment for information  and
cempliance.

29 Petition stands allowed wilh the abovemenlioned
directions, No costs.

{Anand Pathak)
i o il

[
Htgh Court of M.E.
i Eem}h Gwalior
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Shrignand Singh Sikarwar, leamed coursel lor respondert MNe, 10
Whether approwed for reporting © Yes
Law laid down;

Evary guaskjudiclaVadministrative osder passed by, the
adméndstrative suthorly must bear reascn as & promotes clanty in
gevernance and recipient of the orcer can enalyse il objgclively and
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pandency of the case befara the Courts can ba reduced drastically,
Praclice of respondents tha! cases are decided in one line

phme“mﬁqfﬁmﬁaﬁmﬂ:mmr(miu

rejacied aiter dye corsiderstion) is agairst the dcoctine of ‘Malural
Juskice’,

Adminiglrative  aufharlies  whila  parforming  quasi-
judicisliadminislative function must abreas! with basic nowledge of
siatiies in which thay are daaling with along wilh procecura law.

Time has come when Fule of Law' mus! be‘lrealed a5 one of
the essential components ol rastructure so hat development ot
gther components of infastructure may not 5 s&flﬁa&d 21 the altar
of mis-govemance, L

While deciding fa caze in & slipshod rmanner queling “UEm
=" Frerertara aerey fFOT @M 2T s an andithesis 1o the ‘Rule of
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Ce Directions giver by High Court are lo be comphed with by

authorites specially @ the order anaingd finality

Loz ad by Lld gl

QORDER
(Pasted an 21-00-2017)

Trie @8 second wisit ol pestioner being crestiplien by
the arder dated 23-08-2013 {Annexwe PA) passed by respondent
Ma, 10 whereby the application wnder Oeder XIV Fule 2 of CPC has
been rejecled
e Precaeby saied facls of e case lor adjudicalion are
that respondent Mo, | -5mil. Shantl B3 fled an alecton  patition
under Section 122 of MR Panchayal Ra] Avam Gram Swaraj
Adhinkyam_ 1983 whereby election on tha post of Sarpanch, Grsm
Phnthayil Lachaysrs, Block Kurwsi Dishd” Vidghs wes
chalenged. A&s per [he summissions and pleacings contzined in
petiion memg, election petition carred cenain deficiencies as per
M.P.  Panchayal (Electlon Pelldion, Corupt Pracliees and
Dizqualification from Membership) Rules, 1935, it further appears
that the Election Tribural framad (e 155085 and ssue Mo.3 was
framed  abowt mant@nabiity of declion petidion, theretore,

pelitoner fGed an applicalion under Crder X1V Rule 2 of CPC that = & ™

isbed Mol which was framad regarding maintainebsdity of elaclion
peElitdn 5 & legal wiue, hence, [ Same be heard and decded as
predimmnacy issue. The sauf confenlion was duly replied by the
eaclion pelifioner (respandent Mo, hereln) admifing the faci thai
on tha date of filing of election pafibon, security deposil was nol
mrade and Securly depdtil whs Mmade 1o Tahsdass on 20-04-2015;
aftar  Fing lhe eleciion peblion  on 24-02-2015, Therefore,
according 1o leaned counss lor e peliboner, violaton of rule 7
af Rules af 1995 was appEend and hning F] rnlnl:l.ﬂuq,l s rachlican,
the sald question ought to have been considered by the authority
a% preliminary fespe. In the case of elechon ol G4t Panchayal

specified gutharty i Sub Diviglongl Officer (SDO) and, a5

respondent Mol 10 was halding the said post &l the relevant point of
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-'!..-'__,.-qe e, therafore, arrayed && pafdy respandant (later an: afler fling ol
wriit palition). Tha auihorly vide ondes dated 01-07-2015 dismissed
the applicetion prelarmed by the petilicnas under Crder XNV Rule 2
of CPC n a slipshod manner. Annexurg PG reveals Lhal no reason
has bean a@ssigred for dismissal of e applcation nor any '
conclusion has been armved ol for such dismissal
N 3 Being aggrieved By the sad crder,  petitioner
prefarred  wiit patilon beadng Mo 45672015 In which wde omdear
daled 71-07-2015, this Coun  allowed v petilon  an the gioend
thal the crder passed By lhe SD0 lacks any reason o linding
whereas eesons are heanoesl of every judicial oider, Mafer was
remanded back 1o the authpeity for lrazh adpudieson of the
conmfroversy wherein  applicalion under Crder 20 Rule 2 ol CPC
had 1o ba decided alresh, Respondenl Mo 1D agan passed the
same cryplic arder dated 23-09-2015 vide Anexwe P, which is
under challenge In this writ pegtion,
4 According to leamed counsel for the petiloner, when
Sub Divisional Cfficer earfier passed the omder dated 01-07-2015
than this Court found the said order berefl of any reason and | .
ihesefore, ~while deciding e sald petition, mmandad e matier
back for conaderaton of applieation whder Onger X0 Rule 2 al
- CPC alresh, St respondent No. 10 showed the same atiilude and
paased the omder In B alipshod manner wilhoul astigmng  Bny
I'&Bﬂ'l'l-. Zame 13 arbfrary, llegal and conlempiuous - in :IHIA.H'E.
Quasi judicial aulhority is duly bound o pass reasoned order 50
that it can be analyzed by the higher authority chijectively when
maller gees Mo sppeal of rmevislon, Lesmed ecounsel far (e
peliiangr submils thal respondent Mo.10 has ol congidared spirl
of-earfier  onder passed Oy (s Counl 3l repealed e Sarmd
mislake, therelore, respondent Mo 10 be suilasly punished Tor the
willksl disobedience of the crder in not adheing 1o the directions
grven by thes Couwrl in weit petilion. Besides the argumenis on
mens. eamed couns®l for ve poliionar ratgad the ground of
violalion of prncipls of nalural justice slso. He referred the
pdgment rendered by the Honhle Apex Courl i the matter of
Illimﬂﬂ Aspociates Private Limited & Anr. V2 Masood Ahmed
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han & Ors., [2010) 2 SCC 496 )

" Ledrmed counell for ieepoadenl  Nallsalodting
respandent wiss nol in & pOSIGOR 10 swppon  impugned order. He
faidy concedes that the order impugned sullers from arbitrariness
and ilegelity. He Tainy admits thatk the prescribed aulhority shoulkd
have p'.'aﬁ.ud the impugned order while assigning  reason

8- I appears thid during pendengy of wiil  polilion,
piliioner impleaded aultharity {i.e. restondent MO, 70} by name who
has pazsed \he order end appropriaie appicalicn was moved lor
mpleadment of SO0, Kureal Disfnel Vidisha by aame. Therselons,
respondent Mo 10 was adéed in the armay of respondents.
Raspondand Mo, 10 was nobiced and was represenied theough har
counse|l and reply was fled n the reply, respondend Mo 10

sulbbmita that maintainebiity of election pelilien =4 msed guestion

of lact and law, tharefore, decision in respect of mainlainability of

election  pelition - cansgl be laken wihoul taking evidence nd
withoiut azeerizinmg the facts, therelors, she Res fghly passed
the impegned order

7- According to har, tha fad reganding security depost by

respondent Mo, 1 8l ta e ol filing of elecion peltion s malber

of mcord and therefare, s preliminary isaue it cannot be decided,
She prayed for dismissel of wril pelition,

8- Heard lzamed counsel for the paties al bength  and
parusad the documenis appended therabs.
9. initially, m 1Re sl round of Higalion, wde order dabed

01-0F 2015, respondent Mo, 10 passed the order inwhich the ordes
over application under Onder XV Rule 2 of CPC has been passed
in 8 shpshed mannes. The said ooe ling order contang Fellowding
remarks “CPC 14 /2 T AR Bremtern P Svm a@Rm g

10- IPEleer preferred  wil  petiion  NoASET/2015-

challenging the said order dated D1-07-7015 and an 21.07-2015,
this Cour passed a delailed and eshbusiive onder quofing the
[udgman| rendensd by he Hon'béa Apex Court In the mater of

Kranll Associstes Private Limited (supra). The said guote is

reprocuced for relerence 85 undar;
- - —— aj -dr-india-the -adicinl frend hos always
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been o record fessons even i sdrirsicalive
gdecisions, ¥ such decizons affect anyone
pre sy

{b) A gquas-poiclsl authonty muwsl recond
regson s i suppont of 5 Conciyaang.

{o] Insisfencs an mearding of reatant it
imEant 0 senve the wider prvicipde O Lslice thad
Justice must nol onfy be dong B mus! 8150 dppear
o be gdong as wel

Lz el Recorming of reazons also gperaies as

& vald resiaind on sny posable Srilrary Srsnise
of pove st gquasiudicidl o pven
ST ralive power,

{2l Heasons reassurs (hal discrafion has
bean execised by ihs  declion-maker an
ralgvant pounas aad by digregardng Gxlransous
COTAITE 8 Vs

il Reasans hawe wivaly becoms as
ulEpenaable 8 corpdred of & deaiionmaking
PFDCE5E Nuﬂmvﬂmgpmﬁ,ﬂasﬂfnamm uslice
by jedicial, guaseudicial  and  ewven by
adminisiralive hodiss.

{7} Reasons fBciilale the process of padicial
révigw by Superior cours,

{h) The ongomg ALalcial frengd 0 ad
counites commiied o e of lEw  and
consiluional governancs is i frvour of reasoned
decizions hesad on rélevant fanle. This is wiuedy
the Febiood of Ldicisl declsion-making
the principha [hat reason is e soutof Listice,

1) Judiclal or even quasi-dicial opinions
these days can be as diffprani as the Ldges pnd
autharities who deliver them. AN thoza deciginng
PErVe Ome common  purpose  which B o
oemonsirais by reason thal the miavanl faciors
hava bewn objpcively considered This s
imponant for susfalmimg e bilgants' fElh W fhe
jeatics dalivery sysiam

[ Irsislence o reason is & réguirement for
both pdicial @ccountabiily and Iransparency.

(k] M pige or & quasi-priicial suthority is
e candid enough aboutl Walher cecigion-making
process then d is impossbhy o kacw whalher i
perscn decidlvg s feithfid Mo the docinne of

or o principles of Rcremenfabisnm,

{!] Reazons in support of decisions mus! be
cogent, clear and suennel A pelance of reasons
oFf “rubber-siamp raasons” & ool fo be egualed
widh @ vaifd decision-maling procoss,

[m} il cannot be doubiend fal rassperancy
i the sine qua non of resfaint on abuse of
pdicial powers. Transparency in decision-making

Mol oy mekes e dges and geclionmangrs

feas prone o arors bl also makes them subic

R —— f—
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o broader scRdiny,

fr] Since the requiemen o record
regsons emanatas fom Me bmad doclans of
faimess in decision-making, the 5ai9 reguirmmen!
i& now witally 8 component of human nghts and
WEs contidered paT of  Stresbouwry
Judsorudence.

fa} - & @ common faw jprsticions

_tmnm-ms may & wial mie m o osehing up
precedenis  for the  fdure,  Thergfoms, S

7 devedopmenl af Mw eguremer of gQiving
readons for the decision i5 af the essence and s
wirluaily 8 padf of “due procass”

1t- Afer consigenng mandats of Hom'ble Apex Court, this
Cowrrl s#l aside he ondar dated 01-07-2015 with a deeclion to Ihe
SDOEIection Trioens! 10 decide the applcation under Crder X1V
Rule 2 of CPC In accondance with 3w, Aller remiand, the maller
was elurned back o e S00O (empondend Mo 10 hesen) and
respondent Mo 10 again passed the Sama o'der withoul any
alphabecs alerahon even, I reads as under

"CPC 14/2 1 s Rrareter enfts fem @i &9
13- Only ehange  after remand in the mpugned asdar s
that earlier the word “freea” has been used for rejection and now
in e impugned order .the word "ETTROT hes Deen  used | lor
regaciion, malof Lhaahﬁahafm SAprEEsiong Bre $Ema.
13- _ Raiterating the mandale of Hon'bls Apex Court while
discarssing  ihe impodance of “Reason” by lhe Judide, Cuasd
Judicisl and Adminisiralive Authoriies meandering  theouegh  the
realm of Reason and Iis Imponance in the decislon making process,
EBid principles are 3gain reproduced 1o make thess Principies: a
‘Reality than a Riual’ by the dedsion making dulhorlies. These
phinciphes are;

fa} In Imdle the peoiersl irend hos atwoys
begen to recond masons, even i edminlsiiative
decisons, # sueh decislons affec anvons
e Lraiaiaily.

(b} A quesi-jtical authanly musl rocond
reasons in suppan of is conciusians

(€] Jnsistence on moarding of reasons 8
mean! [0 sefva the wider princip’s ol jrsiice that
Astice must ol oy be dong § musi also eppesr
o ba done &2 wall

{d) Fecording of ressons alte operalas as
- & Veid resiraint on any possitve arbifrary execiss - - -
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of jiedficeal and  gquesi-udical o ewven
saministrative poser

fe) Reasons reassue Mal discraion hHas
bogn exermized by e decision-maker on
refevant’ grownds and by disreganding arfraneous
cansiderslions.

(] Feasons have widually become &%
mgispensehig & comoinen oF 8 desien-raking
process a5 obserwing princlpss of nalval Wshce
by jgnddicial quesijeficial  and  aven by
anminsirafive e s

i) Reasons faciilahe he protess of wdicral
fiviiw DYy Sudanod Sours

fh) The oagoing wakial end o7 aif
counlies  commiied o rule of law  and
eonatiufional govivaancs g in favour of regsonsd
decizsions based on refevant facts. This /s wirfualy
the Febiood of udicial decision-making Latifing
the princigha thal mason is fhe sou of LEice.

fi} Jidicial of awven gquas-uaicial oprmans
these days can be ps aiffaren! as the oges and
awthoriting whio daffver tham. A these decisions
SEME  O08 - common  povpose  which s 0
demonsirale by reason thal the relevant laciors
have been chpctvely considergd. This i3
imporiant for sustaining fhe Mganis” falh i e

- ustice deliveny syatem

" {f meiztence on ressan it 8 reguiraman o

U el dicial accamitabilffy and fransgarancy

: Jffa;dprnrnqum;uﬂmﬂbh.
nof candid enough abow hisher decigion-making

process (hen i is iImpossilie o know wherher [he
porson deckling @ faithfid o the docinne of
or fo principhes of imcrementalsm

{1} Reasans i suppor of decisions must be
coget, clear and succingt, A pretence of reasoms
or Tubbar-Slamp réasons” s nol do ba egualed
wilh @ valid Cocision -making process,

{m) i canmot be doubled that iransparency

& the sine gua aon of réstaaad en abuse of

jucicial powers. Trangpargncy i deasion-making
nof only makes the Ldpes and dedizionmakers
WEs prore o edors Dol giso mekes them subie!
o bioader scidmy '

fn]  Since the reguimmani fo  recond
magene emangies fom the bmosd doctdna ol
faimess in decision-making, he said eguieman
ig o wirlually 8 componend of hurman nghts and
L= cETEdE ey per of Sirpshodrg
Jur oo,

fa) I sl common  lew  nsdiclons
dgmenls pay a vial mia b sefing W
precedents for the future, Thevelore, for
development of Maw meguirement of giving

WR N 71307015
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reEzans for the decizion s of the essance and 1§
wirlualy & part of “oue process’

14- Repeation of said principles ae io bring home e
point  thal reasons ang headbeats of - conchusion, Where any
authority acling  as quosi juficial authodty or =5 administatie
authority, must ecord reeson for amving lo s conclusion 5o thal it
facilitates he process of pdicial review By Superior Coun of

authonte N reduces the subjectivity and promoie abpctivily and -

omite arbilrarinese. The concepl adopled by (he adeinislalive
awhority while decigng he case of an employee under
admanisirative aulhorly of case ol & cilizéen whis lunclioning as
quaskpedicial sulhodity nesds 1o be decded by Reazan. 1 5 seen
repeatadhy-biy this Coun -thal adminisimtive sutharties have ceined
a phrase (I common  pardance] while declding ihe case of |
htigant, employee or cilizen by quoling “T@m 177 Fmmrtrra
a1 e @Ten @ This is an anbihesss o the ‘Ruls of Law' and
mandate of Hon'ble Apes Coufdl which repeatedly guided and
assered for giving ‘Reasons’ in  the judicial; quasi-
judicialadministrative orders. Whal dscussan o condusion was
i the mind of decition maker & maflected Mrough ﬁ;_ﬂnﬂn.t and
therefore, admavisirative duihorities which al tmes perfarm quas-

judicial functions atso; must record Reasons rather than concealing |
thair Ihocughiful conskderationsfwhims and fencies ui’l:.iarﬂ‘ru wvell of -

phrase "wwrer om fremoters sern fem orm @ jeose s
recied afier due consideration), This s against the fak pﬁr and
transparency. which has been declamed as a pad of principle ol
matural psice {See:Dev Dutt Vs, Union of India and others,
{2008) 8 SCC 725} Smiary the doctine {nalural Justice] is now
fefmed as symotym ol 1arness in the concepl of ustce and slands
&g Ihe most saccepled methodology of a governmental sciion and
soul of the natural justice is Wi play in acthon. Thus, natural justice
has an expanding conlent and not skagnani concepl

J5u Crignaly there wers said o be only w0 principles of
natural wshce: (1) the rule againgt Blas and (2] the right o be
“hgard (sud alteram pafem). Howevar, subsequently, 2s noted in

L
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“"‘-ﬁu ALK, Krsipak gne Ors. Ve Usion of lndia & Ors {1969) 2 SCC 282
and K.l Shephard and others Vs, Union of Ind=a and others
{1987) 4 SCC 431, some more nde came 1o ba added 1o the rules
ol nalural ustics, g the requiremenl o gve feasons vide BN,
Mukherjee Vs, Union of India, (1990) 4 SCC 584, In Mrs,
Maneka Gandhi Vs, Union ol India and another, [15T8) 1 SCC

bl 248 (vida paras 56 10 61) it was held that natural justice is part of
Adicle 14 of the Canslibulion.
i3 The Honble Apex Courl in historde decision, ALK,

Kook gnd Qrs. (supra) has pointed oul thal he concepl of quasi-
judicial power has been undergoing radical change and such®
citviding line bobeeen an admintsbralive powar and a quas-judicial
porargr B Quile fhen and 15 ey gradually obfterated, For
delermining whather 8 power i an adminisialve power or a quasi-
Judicial power one has o ook o e Aature of the power conferred,
the person or persons on whom it & conferred, the framewerk of the
Iz conferdng thal powar, the consequences ensusng rom be
exgrcisa of thal power and the manner 0 which thal power s £
expeciad Io b exarcisad. Later en, in other calabrated judgment of et
Mrs. Maneka Gandhi [supra) -and Mohinder Edn'gh Gl and v
©C U amother Vs, Chief Election Commissioner, ‘Mew Delhi-ang-- —-— = —=— - — —
=5 oihers, (1978) 1 5CC 405 has sxpandsed and expleined the scooe
of natural jusilos. Therelore, adminisirathve  aulborities are  duly
bound 1o assign reasens while deciding ihe case either funclioning
85 quasi-judicial authonty or as administrative suthorty.
17- Here in the prosent case, perusal of impughed order.
rafiects thren omissions on the par of Presiding Oificer, ons & she
. appears o be igrorant about the provisions of Civil Procudure
Coda, 1508 (heminafter miermed as CPT) which she referred in the
‘mxdor She misced the chance o wndargtand thet CPC includes
Seciions, Onders and Rules. By maleming 1412, she escaped the
legal peovision (hal il was in respect of Qrder X Rube 2 of CRC,
therefore, administrative/quas judicisl aothorities mwsd abreast with
‘basic knowledge of statutes in which they are deasing with. For that,
cemme 2® e . .. appopemle accmetization Session or felresher -course of guch
afminastrativel/quas judical authorities can be conceplualzed and

S i eyt e W



€L

i
'

't.'H_,.--'t

1 WM TEIVIEE

E"ﬂ,@ implemented =0 thal true import of sgirt of netual uslice and
: significance of Reasons may be inculcaled In their decsion making
S S L prOCEss.
18- Anpiher omission refliecied rorm the impugned oroer IS
 |gnacance of Presiding Officer aboul passing of earier Coun order,
which (Court order) categorcally mandates fwe Presiding Officer o
prociood with the cese by afording opponunity of Rearing & 1ha
parties and o pess & meesongd order.  This omzsion may ba
anifbulable toihe Pregsiding Offcer andior 1o lhe minisierial slafl
akso which iz entrusied with  Whe responsiglity of keeping the
record updated and mmake availabla 16 ke Pracding OFicer  lor
ready referente.
18- Anolhier omission oocurred W Lhe impugned arder
(which is the subsmct matier of discussion el is that no Reasan
has boen assigned in passing e cad order, specially in plactian
geliion o which democratic  rghls of clizenry are inifinsicaity
invobvad  and thereora, il vinually frustrates the very spirit of
* Constitutional Amandment by which Aicle 243 has teen amended
¥ ... aod lesi bodies have ‘besn glven eufficient democratic and
akecioral ayﬁ‘ru‘lll]as. '
20- From the plesdings made and submissions advanced
by lgarned counsel for the parties, il appears ‘thal respondent
e Mo 10 was e same sutharity who pessed the order dated 0107
2015 and-wheh 1o matier was challenged in wril petilon’ - ©
Mo 45572015 and mater went into remand for Fresh  ad padication,
even then he second bme  3iso, impugned order has been passed
by e same-euihodty 0 same manned. &1 the time of first omdar
{dated 21-07-2015) responcdenl Mo 1D mighl nol be awars of
sanclity of Reasons while performing  guasi-pdicial funchions, bul
when the maller wes remandad back by thiz Coud, respordent
Mo, 10 must have been enfghlenad by the direction of this Court as
__conlained in the order dated 21-07-2015 passed i writ peliton
Mo 45672015 Themater repeating he same misiake, ool only
7. diplays aritrariness bt siso reflects casualress, negligence
andfo: dafiance and has frappings of deobedience af the crder
= Cgasead 21-07-2015 % R il T e Byl e

=iy
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) 21- Direclions given by 1his Cowt gre 10 be complied with
i"'t‘.-:a' ) ~Hy the aulionies especally when the omder of this Coun aitang

finality. Here, ihe sulhonty (respondent Mo 10] kad 1o comply  1he
arder bl at felEmad above ocommilled ha =ame mestake. What
woukd havve waighed In the mind of respondent Mo 10 or whal
eircumstlances parsuaded her, were rol explained i he retum fed
Dy hes. She only eteborated e reasons [Bubsequenty o reiumn] o
passing the impuoned arder bul elabaration af regeone In he nephy
i wil pelion cannol make good e infirmiry  fram which  tha
impugnad arder suflers, The Hontle Apex Coun in the maser of
mohinder Singh Gill (supra) has used beauvtiful expression 1o sum

up whila saying:
“Tha second equally mlevan] maer is ihal when
& statulory funchonary makes ar order based on
_ CERIA Grounms, 15 valicily mucst be ficged By ha
2= repscrs s mendioned and  cannpl  be
supplgrmenied by fresh reasons m the shape of
afftdewt or clhenwisa. ODitensse, an oder bad N
it beginaieg may, by e e § comes iz God
an accownl of & challenge, gol wvadated by
sdditoral grounds lafer brought ol We may
hera draw shenlion fo the ochserations of
Commiissioner of Polics, Bombay Vi
Gordnerides Sfanf, AR 1352 50 16, Pullic
ardors, pubficly made, in sxercise of 8 statulory
Nt Aauthority cannod be construed in the Sghl of
axgignalions subseguenily given by lhe offfcer
making the order of what he meanl, or of whai
was &7 his mind, or what he inlended fo oo, Public
orgars made by pubdc authorlies are meanl 10
have pubic effed and ame inlended o affec! fhe
acings and oonduct of thase o whom they arg
adirezsed and muzt be consirued obEclively
wilh rsfarence 1o the languane used in the ardar
itz

Qiders gre nof bke od wine BECOMING

belter a3 they grow alder ™ ,

£i- Tharelore, thie Court aiso seeks affective intervention
ol-administrative head of the deparment Le Pnncipsl Secratny
(Revones or Ganoral Adminisimtive Depertment as the cass may
e} 3 reach o the trdlh and weed ol chafl Irem the grains.
Frincipal Secrelary = advised 10 gwe diFeclions for prellmsnany
#nquiry 1o competent sulhodly of respondent Moo 10 aboat

: E&MMWBHI}B of respondent Mo, 10 white parforming duby- ™

i

D e i i —L UL e T - = =L



N

et 1% WLBNo. T 23015

;a8 quasi-jdicial autharily 3nd [3pses of her minisienal slaf_il ay.
In the =ad prsiminary engery proper opporurily of haaring be

o 140 . Trapth Shrivastava) who wag
provided io responden] Ho 10 (Ma. Treg i i o wes

working as S00, Kurwal  Distn isha o the relevani point of

e when the impugned order daled 23-09-2015 has been gassed
i the cleclion petition as well a2 10 all other aming pemons. Aher

conducting e preliminary snguiry ¥ the case 1§ found o be
appropriate one o proceeding for depanmeniz enguiry then he
sarme shall be procesdad with the procedure in sccordance wilh Bw
and Il the case involves bonafide Lpss (hen they may b

.. exoneraled. U s made cea that the opinion expressed about the

lapse ol respondent No.10 and her ministena! sl is found prima
fmcia, on tha basis of recond in hend, therefor, aulhotties hive 10
arbve 1o the conclusion aboul their slaged lapses only thmough
procedure &35 per lew, Assiaty of this Cowrd 5 onot lor punishment bul
for sending a reminder io the aulhontes and [heir slall funclioning
as pubfic sarsanss o maich democratic asparations of public al

larse,
23- Al this slage, ihis Court also lakes cpporiunity o seck

effective imervention of administralive head of the Stale ia, Chisd f .

Secfelary ‘wih oxpactatidn hat  suilabie argerssgoestions |

directions would be lssued to bhe adminisUalvelguss!  jdicial

authornties who are hunclionng under the 8egis of Chief Secretary

and his olher deparimental functionaries, Pincizal Secrelaries elc.
who am involved in  decision making process  to incorporate
“Ressons as part of their decision making process, instead of
deciding e cases in a shpshod manner andior by making writlan
and mechanical endorsement *Tv R soea Ban o g
Q- Thit would heve lausdable purpoze Bocauss i wdll
promote darily in governancs and recipiend of the oroer would be
4 position to challenge the same bedore Moher pulBcedies on basis
of reasons assignad i the ordar This endeavour of Administrative
Machinery would draslicaly mduce pendency of tha ceses belore
this Court {including ChiliCriminal Courls) because knge numbar af

cases &g pending before the Courts due to ron assignment of ©

Aeasons whiw deciding the cases of clizenry |n general andfar

] 2 e 0 e s
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years logether cases afe uilimalely remanded back io the
authorites for kesh adjudcalion on merls. Il reasons  ane
; n_-suagmd then falg of the it would b8 kEnown o Bhe
employeeligantagpriaved peson while chabengng the order ac; -
accepting  the said  order as fate potompli, Other suppestions
issved In precedng parana‘.npns musl alse  be thoughtlully
consderad. Steal frame of this Siate. (Madma Pradesh) rmusl
recobiect in hindsight about the glodeus past it possessed when it
hiad eicient and efeclive adminisiratcr ke Mr AP, Manonha and
M. K.F, Rustamp
25- Time has come when 'Ruls of Law' must be ireated
as one of thae eseential components of mirastruciure (ke Roads,
Waier, Eecicily end Cormmmunicalion), so el dewelopment of
other componenis of infrastructure may nol be sacrificad at the allar
of mes-gowarnance. A sincere thowghl  and ésdeseour n Hhes
diingclion is noed of tha hour. _ )

e Resullanily, on the bpasls of cumoiative analysis,
impugned arder dated Z3-08-2015 passed by Sub Dvisional Officer,
Kureds District Vidisha 15 58 aside. Parlies ars direcled o appear
belone tha said authorky on 25-11-2017, the dole on which they will
mark their attendance and leke gusdanca fnom the Presding Ofcer
fow furihid hgacing on apphcation under Oirdar X1 Rule 2 of CPC
@5 per law,

28- Principal Regetrar of this Coun s directed 18 sand
copy of this order o Chiel Sm:.ru::a.ry-, Government of Machyd
Pradesh  and Principal  Secredary, Gereral Admonistraicn
Depariment and  Fevenus Depanmeal for iformation  and

e
o v’w,qum employess of State in parficular and  aller keeping pending far

conpEancs

24 Peblion stands oliowed with (he abovemenlioned

dirzclions. Mo oosiz

fas pr— T s f—'l:li. )
E TRUEG P [Anand Pathak)
At - . Judge

i %IJ-.
| Eoadems T
/ High Court of M.

Bench Gwalior
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!t W 9T4/2012 - MPRRDA Vs. LG Chaudhary ~ _T'

- s abib lswaveniliamail coms> 14 Marchy 21 e
o1l e, cacmprrdag@gmail com, sincmperdafdredifomail com, mp-ceeng@nic.in

e madaing o unsdiction in relation o Works Confracl. A bao Judge bench of the Supreme
vt where thene s anarbitration agreement in the Wodks Contract, the M_P. Madhyastham Adbs s
- wareds impliedly repealed,

re o uTaf2012 filed by undersigned on behall of MPRRDA agalnst LG Chawdnany, il was eontandea e 1
soit et loy doemn correet law as B was i oblivien af Sedtion 2(4) of Asbilration and Concilias
ongstent Slate legtelalan, |

T v o Jushos Ganguly and Justice Gvan Sudha Mishes agreed waih MPRREDA and heid that Secton 200
r ¥ aciliation Act, 1998 saved M.P. Madhyasiham Adhikaran Adhinyam, 1883 and hence evan wheo
i Bttt agreamenl in the works contract, Ihe Adhinlyvam of 1983 would ondy apply,

= Tyl Sedha Mishra pary disaented Dy hohdsng that whers Works Contrael s fsel lerminated, ther ¢
soald mod apply and e 1258 Act would apply.

dopmend the caphioned matles was listed before s three Judge bench of the Supreme Cour
&b Gool, RF Mariman and UL Laiit on 8.3.2018

o | o pewties, the Supreme Court affimmed the fudgement of Ganguby J.
! +ic ihat ihe udgament of Gyan Sudha Mishra J. did not sy down cormect law,

' o pedgemend is thal even whene the works conirad is laerminaled, the Tribunal under the M2
. Jcaegran Adnindyam, 1983, woulkd continue o have junasdiciion, Tha Arbitration and Conciligisen Az
(calion i raspec] of Works Canlract

iy wirart judgement relating to all Governmeni Ceparmments and Corporation which engage in Wl
VLR - 3 fals r:}ErH should be widaly circulated in all such Departments/ Corporations

i 2ot la Fl thal all proceeding under Arbitration and Conclliaticn Act, 1956 must be opposad basad an 112
FEm = spd ghijectons reganding prisdiclion i nol already laken, the same must be laken immedialkshy in
; i vdinsever stage. A copy of judgament |5 attached,

i 1ary, paf

£ 14 nad eame 15 March 2018 af
il sragmibigmasd. com®

i

fhary.pdf
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Mp Fural Road Dev. Authooty And  wa MG LG Chacdhary Engreeemns A - on 249 January. 20012

Bupreme Court of India
Mp Rural Read Dev. Auwthority And ... va M /5. L.G. Chaudhary Enginecrs And ... on 24 January,
Z2

Bench: Asok Kumar Ganguly, Gyan Sudha Misra
REFORTABLE

IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE JRISDICTION

CIVIL APPEAL RD. 974 (OF 1812

[Arisimg out of SLP{C| No.90T7/2811)
M.P.Rural Road Development Authority & Anr. ...HAppellant|s)
- Wersus -
His. L.G. Chaudhary Enginesrs & Cont, <« Aespondent {&]

JUDGHENT
GANGULY., J.
1. Leave granted.
2. The guestion which falls for consideration in this appeal is whether the provision of Madhya

Pradesh Madhyasthan Adhikaran Adhinivam, 1983 (hersinafter, "M.P. Act’) which statutorly
provides for the parties to the Works Contract to refer all disputes to the Arbitration Tribunal

Irichian Kgrson - hispolndienkarass ipedea shRS3 Y 730



(1)

Ry Fueild Rl o, Saiihonily A% s WS LG Ghasihary Engeecs Ared  on 24 iy, 5013
constituted under Section 7 of the Act will continue to operate in view of the provisions of
Arbitration and Conciliation A&ct, 1996 (hereinafier " A.C, Act 19967 which iz a Central Act
subsequently enzcted.

4. The facts leading to the aforesaid eontroversy be noted first.

4. The appeﬂan‘t-Madh}rn Pradiesh Bural Road Ulm.-:lﬁpl.‘ne“I Auth L'rri:t:.- and Anr., :impuﬁni.nﬁ the
judgment of the High Court dated 8.9.2010 in this appeal, entered into a " Works Contract’ with the
respordent for construction and maintenance of Rural Bosd Peckage Mo 1958, District Thabua,

5. Clawse 24 of the Contract contains the "Dispute Bedress Mechamism’ and Clause 24.1 of the same
provides as under

"24.1 If any dispute or difference of any kind what-so-ever shall anse in connection with or arising
out of this Contract or the execution of work of maintenance of the Waorks thereander, whether
before its commencement or during the progress of Works or after the termination, shandonment or
breach of the Contract, it shall, in the first instance, be referred for settlement to competent
authority, deseribed along with their powers in the Contract Data, above the rank of the Engineer,

The competent authority shall, within a period of forty five days after being requested in writing by
the Contractor to do g0, convey his decision to the Contractor. Such decision in respect of every

matter 50 referred shall, subject to review as hereinafter provided, be linal and binding upon the

Comtract, In case the Works is already in progress, the Contractor shall proceed with the execution
of the Works, including maintenanece thereof, pending receipt of the decizsion of the competent

authonty as aferesaid, with all due diligence.”
A Under the "M 1. Act' "dispate” has statutorly been defined wnder Section 2(d):

“z(d) "dispute” means claim of ascertained money valued at Rupees 50,000 of more relating (o any
difference arizsing out of the execution or non-execution of a works conlract or part thereol”

7. "Works Contract” has also been defined under Section 2(1) of the M.P. Act:

"2(i) works contract™ means an sgreement in writing for the execution of any work relating to
construction, repairor maintenance of any building or superstructare, dam, weir, canal, reservoir,
tank, lake, road, well, bridge, culvert, factory, workshop, powerhouse, transformers or such other
works of the State Government or Public Undertaking as the State Government may, by notification,
specify in this behalf at any of its stages, entered into by the State Government or hy &n official of the
State Covernment or Public Undertaking or its official for and on behalf of such Public Undertaking
and includes an agreement for the supply of goods or material and all other matters relating to the
execution of any of the said works"

8. "Beference to Tribunal® is statutorily provided under Section 7 of the MLP. Act:

Iniian Eanonan - Opsnom i nog i, n oo T RS 1150 2
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(1
Mp Rual Apad Dov, Aumonty Ard _ vs WS, LG, Chauchary Enginesrs And . on'24 lanuary, 2012

"=, Reference to Tribunal - {1} either party to a works contract shall irrespective of the fact whether
the agreement containg an arbitration clause or not, refer in writing the dispute to the Tribunal.

{2} Such reference shall be drawn up in such form as may be prescribed and shall be supported by
an affidavit verifying the averments.

(3} The reference shall be accompanied by such fiee as may be preseribed,

{4) Every reference shall be accompanied by such docoments or other evidence and by such other
fees for serviee or execubion of processes as may be preseribed.

(5] On receipt of the reference under sub-section (1), if the Tribunal is satisfied that the reference is
a fit case for adjudication, it may admit the reference but where the Tribunal is not 5o satisfied it
may summarily reject the reference after recording reasons therefor,”

9. From a perusal of Section 7, it is clear that the nature of the dispute between the parties in the
instant caze is covered by the definition under Section 2(d} read with Section 2(1). As such under
Section 7 such a dispute has to be statutorily referred to Tribunal set up under the M.P. Act.

10. The case of the appellant is that in view of several breaches in Works Contract by the respondent,
the appellant terminated the Works Contract and encashed the bank guarantee furnished by the

respondent on 25.6.2008.

11 Thereafter, on 20.8. 2008, the respondent submitted a representation to the appellant against the
encashment of bank guarantee. Prior to that on 5.8.2008, respondent filed a Writ Petition No,
4491 2008 challenging the encashment of bank guarantse and the writ petition was disposed of
with a direction that the bank guarantee may not be encashed till the disposal of the representation.

Thereafter, on 4.6 2000 the representation of the respondent was rejected after giving the appellant
a personal hearing.

12. In the pending dispute, the respondent submitted additional claim on 24.2.2010 and requested
the appellant to appoint an Arbitrator for adjudicating the dispute between the parties. Un
24.4.2010, the appellant replied that Clause 25 of the Works Contract specifically provides for
adjudication of disputes by the Arbitral Tribunal under the M.P. Act.

13. Then on 24.6.2010 respondent filed an application under Section 11 of A.C. Act 1996 far
appointment of an Arbitrator before the High Court. On 8.9.2010, High Court allowed the
application of the respondent and appointed an Arbitrator by placing reliance on a decision of this
Court in Va Tech Escher Wyass Flovel Ltd. Vs, MPSE Board & another - Civil Appeal No. 3746 and

q747 of 2005,

14 In the case of Va Tech (supra), this Court after referring to both the M. P. Act and the A.C. Act
1996, held that the M.P. Act applies only where there is no arbitration clause and this Coort further
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held that the M P Act stands impliediy repealed by the AT Act 1996 where there is an arbitration
clause,

15. Facts in connection with the Va Tech {supra) were that Va Tech was awarded a works contract by
the M.P. State Electricity Board and there was an arbitration clause in the agreement,

16, Va Tech filed an application under Scction 9 of the ALC, Act 1996 which was rejected by the
learned Additional District Judge and that order was also upheld by the High Cour,

17. Then Va Tech filed a special leave petition before this Court. This Court noting the provision of
Section 7 of the M.P. Act came to the aforesaid finding and ultimately hefd that the judgmen? of the
High Court in Va Tech cannat be zustained and opinad that application under Saction 0 of A.C. Act
19496 is maintainable, The exact reasoning recorded by this Court in Va Tech iz as follows:

“In our opinion, the 1983 Act and the 1996 Act can be harmonised by holding that the
1983 Act only applies where there is no arbitration clause but it stands impliedly
repealed by the 1996 Act where there is an arbitration clause. We hold accordingly.
Hence, the impugned judgment cannot be sustained and we hold that the application
under Section g of the 1006 Act was maintanable

1B. Mr. K.K. Venugopal, learned senior counsel appearing for the appellant submitted that the
Division Bench of this Court, while coming to the aforesaid finding, has not noticed the relevant
provision of the M.P. Act as well as the relevant provisions of A.C, Act 1996 and as such the same

judgment was rendered " per incuriam’.

15, Learnied senior counsel further submitted that another Division Bench of this Court in a case in
which the Presiding Judge was common with the Bench which rendered the Va Tech (supra) ruling
dalmost in a sitnation identical with Va Tech issued notice and stayed the arbitration proceedings.

20, In another case a Division Bench of this Court presided over by the same learned Judge who
gave the Va Tech ruling passed the following onder

"This petition has been fled againul.lthe Judgment and order dated 11th March, 2011 passed by the
High Court of Madhya Pradesh at Gwalior Bench in Arbitration Case No.g of 2010.

Learned counsel for the petitioner has relied on a decision of this Court in Civil Appeal No. 3746 of
2o05 decided on 14th January, 2010,

We are of the opinfon that the aforesaid decision is distinguishable because in the present case the
arbitration clause itself mentions that the arbitration wall be by the Madhya Fradesh Arbitration
Tribunal. Henee, in this case arbitration has to be donse by the Tribunal.

The Special leave petition is dismissed "
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21, Relving on these two subsequent orders in the instant case and in Ravikant Bansal vs. M. P, Rural
Read Development Authority and Anr, - SLP(C) No.a8867 of 201, Mr. Venugopal, the learnad
semior counsel submitted that subsequent Division Bench presided over by the same learned Judge
who gave the Va Tech ruling has not followed the ratio in the case of Va Tech.

22. The learned counsel zaid so to justify his contention that the decision in ¥Va Tech (supra) was
rendered per incurizm,

23. If this Court looks at Section 2(4) of A.C.

Act 1996, it will appear that Part-1 of A.C. Act 1996, which is from Section 2 to Section 43, shall,

except sub-section 1 of Sections 40, 41 and 43, apply to every arhitration under any other enactment
for the time being in force where the arbitration was pursuant to an arbitration agreement except
insofar as the provisions of this Part i.e. Part-T are inconsistent with the cther enactment or with any

other rule made thereunder,

24. Similar provision relating to statutory arbitration was also there in Section 46 of Arbitration Act,
LG40, Section 46 is set out below:

*g6, Application of Act to statotory arbitration - The provisions of this Act, except sub-section (i) of
Sec. 6 and Sees.

7,12, 36 and 37, shall apply to every arbitration under any other enactment for the time being in
foireer, as if the arhitration were pursuant to an arbitration agreement and as if that other enactment
wera an arbitration agreement, except in so far 25 this Act is inconsistent with that other enactmment
or with any rules made thereunder.

25. If this Court compares the provisions of the M.F. Act with A.C. Act 1996 then the Court finds that

the provisions of M.P. Act are inconsistent with the provisions of A.C. Act 1996, The M.P. Actisa
special law providing for statutory arbitration in the State of Madhya Pradash even in the absence of

arbitration agreement. Under the provisions of A.C. Act 1996 in the absence of an arbitration
agreement, arbitration is not possible. There is also difference in the formation of arbitration

tribunal as is clear from Section 201 ){d]) of A.C.

Act 1006, Again under AC. Act 1006, arbitral tribunal is defined under Section 2(1)(d) as a sole
arbitrator or a panel of arbitrators. But under M.P.

Act such a tribunal is created under Sections 3 and 4 of the Art. And under the M.P. Act dispute has
a special meaning as defined under Section 2(1)(d} of the Act whereas dispute has not been defined
under the A.C. Act 1996,

26, It & elear from its long title that the M.P.
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Act provides for the establishment of & tribunal to arbitrate in disputes to which the State
Government or a public undertaking [wholly or substantially owned or controlled by the State
Government], s a party, and for matters incidental thereto or connected therewith, The structure oi
the tribunal under the M.P. Act is also different from the structure of a tribunal under the A.C. Act
1006, It i5 clear from Section 4 of the M.P, Act that the composition of tribunal and their
qua]iﬁ:q.i:il;m 1% st;;hltnrﬂ}r p'nm.'iﬂed which 12 gat owul halow:

"4, Chairman and Members of Tribunal and their qualifications.-(1) Subject to sub-

section (2] and (3), the State Government may appoint a chairman and as many members to the
Tribunal as it may consider necessary.

(1-a} The State Government may, in consultation with the Chairman, designate one of the Judicial
Members as the Vice-Chairman whao in the event of oceurrence of any vacancy in the office of the

Chairman by reason of his death, resignation, leave or otherwise, shall during such vacancy,
dizcharge the functions of the Chairman.

{2} Nao person shall be appointed a5 Chairman of the Tribunal, unless he is ot has been a Judge of a
High Court.

(3) Mo person shall be qualified for appointment as a member of the Tribunal, unless-
(i} he is or has been a District Judge of not less than seven years standing: or

(i} he is or has been a Revenue Commissioner or has held a post equivalent to the rank of Revenue
Commissioner for a total pericd of not less than five vears, or

(ti)he is ar has been;-

{al Chief Engipesr din  tThe service of the

State Government in Public Works,

Irrigation or Public Health Engineering Depariment; or
(b) a Chief Eagineer in the service of the Madhya Pradesh Electricity Board; or

(] a Senior Deputy Accountant General of the Office of the Accountant General, Madhya Prodesh,
for a pericd of not bess than five vears.

Provided that in the case of clanse
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{iii}, in exceptional circumstances, the State Government may, relax the preseribed minimom period

if fve years to thres years”

27 The term of office and salaries and allowances are also statotorily provided under Sections 5 and
6 of the M_P. Act. Section B provides for the procedure to be followed by the tribunal on receipt of
reference and Section g provides for the Constitution of Benches and Chairman's power of
distributlon of business, Under Section 16{2]) of the M. P Aet there is a time limif for giving the
Award which is abzent in A.C. Act 1998, Section 17-A of the M.P. Act confers inherent power on the
Arbitral tribunal 1o make orders as may be necessary for the ends of justice or to prevent abuse of
the process of the tribunal, Section 17-B also provides for power conferred on the tribunal for
correction of clerical or arithmetical mistakes. No such power is given to an arbitral tribunal under

AC, Act 1906,

Section 19 of the M.P. Act gives High Court the suo motu power of revision. The High Court haz also
been given the power of revision to be exercised on an application made by an aggrieved party
within three months of the award, While doing so, the High Couwrt i3 1o act like a revisional eourt

under Section 115 of the CPC.

28 1t i= elear from the aforesaid enumeration of the statutory provisdon that under the M_P. Aot the
parties' autonomy in the choice of arbitral tribunal is not there.

24, In State of Madhya Pradesh and another vs, Anshuman Shukla - [2008) 7 3CC 487, this Court
while referring to the M.P. Act and dealing with the nature of the arbitral tribunal constituted under
the zaid Act held that the said Act iz 3 special Act and provides for compulsory arbitration. It
provides for 2 reference and the tribunsl has hpen given the power of rejecting the reference at the

threshold,

It also held that the M.P. Act provides for a special limitation and fixes a time limit for passing an
award. [t has also been held that Section 14 of the M.P. Act provides that the award can be
challenged under special cireumstances and Section 17 provides for finality of the award,
nobwithstanding anything to the contrary contained in any other law relating to arbitration. All these
features of the Act were pointed by this Court in Anshuman Shukla (supra) to show that there is
inconsistency between the provisions of A.C. Act 1006 and those of the MLP. Act. In para 28 of the
judgment, this Court while referring to the provisions of M.P. Act held:

"The provisions of the Act referred to hereinbefore clearly postulate that the State of
Madhya Pradesh has created a separate forum for the purpose of determination of
disputes arlsing inter alla out of the works contract. The Tribunal is not one which
can be said to be a domestic tribunal, The Members of the Trihunal are not
nominated by the parties. The disputants do not have any contro] over their
appointment. The Tribunal may reject a refersnce at the threshold. It has the power
to summon records, It has the power 1o record evidence. [ts functions are not limited
1o one Bench. The Chairman of the Tribunal can refer the disputes o another Bench,
Its decision iz final. It can award costs, It can award interesis. The finality of the
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decision is fortified by a legal fiction created by making an award a decree of a civil
court. Tt is executable as a decree of a civil court. The awand of the Arbitral Tribunal is

not subject to the provisions of the Arbitration Act, 1940 and the Arbitration and
Conciliation Act, 1996. The provisions of the said Acts have no application.”

[para 28, page 497 of the report

0. It is clear, therefore, that in view of the aforesaid finding of a co-ardinate Bench
of this Court on the distinct feature of an arbitral tribunal under the said M.P. Act the
provisionsof M.F. Act are saved under Section 2{4) of A.C. Act 1996, This Court while
rendering the decision in Va Tech (supra) has not either noticed the previous decision
of a co-ordinate Bench of this Court in Anshuman Shukla (supra) or the provisions of
Section 204) of A.C. Act 1996, Therefore, we are constrained to hold that the decision
of this Court in Va Tech (supra) was rendered per incuriam.

31 This was the only point argued before us by the learned counsel for the appellant,

a2, The principle of per incariam has been very succinctly formulated by the Court of Appeal in
Young vs. Bristol Aeroplane Company, Limited reported in 1944 (1) K.B. 118,

33. Lord Greene, Master of Rolls formulated the principles on the basiz of which a decizion can be
said to have been rendered ' per incuriam’. The principles are:

"Where the court has consirued a statute or a rule having the force of a statute its
decision stands on the 2ame footing as any other decision on a question of law, but
where the court is satisfied that an earlier decision was given in ignorance of the
terms of & statute or o e having the force of a statute the position is very different.
It cannot, in our opinion, be right to say thal in sueh a case the court is entitled 1o
disregard the statutory provision and is bound to follow a decision of its own given
when that provision was not present to its mind. Cazes of this description are
examples of decisions given per incuriam.”

(Fage 7]

34. The decision in Young (supra) was subsequently approved by the House of Lards
in Young vs. Bristol Aetoplane Company, Limited reported in 1946 Appeal Cases 163
at page 169 of the report.

45. Lord Viscouni Simon in the Howse of Lords expressed His Lordship's agreement with the views
expressed by the Lord Greene, the Master of Rolls in the Court of Appeal on the prineiple of per
incuriam (see the speech of Lord Vizscount Simon at page 165 of the report).

36, Those principles have been followed by the Constitution Bench of this Court in The Bengal
Immunity Company Limited vs. The State of Bihar and others reported in 1955 (2) SCR 603 [See the
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disrngzion in pages 622 and 623 of the report].

7. The same principle has been reiterated by Lond Evershed, Master of Kolls, in Morellz Ld, vs.
Wakeling & another [(1955) 2 QOB 379 at page 406],

The principle has been stated as followed:

" -As a general rle the only cases in which decisions shonld be held to Bave begn
given per incuriam are those of decisions given in ignorance or forpetfulness of some
inconsistent statutory provision or of some autherity binding on the court concerned;
s0 that in such cases some part of the decision or some step in the reasoning on which
it iz based is found, on that account, to be demonstrably wrong......"

(page 406)

38. In the case of State of IT.P. and another vs. Svnthetics and Chemicals Lid. and
another reported in (1991) 4 SCC 130, this Court held the doctrine of “per incuriam’
in practice means *per ignoratium’ and noted that English Courts have developed
this principle in relaxation of the rale of stare decisis and referred to the decision in
the case of Bristol Aeroplane Co. Ltd. (sepra). The learned Judges alzo made it clear
that the same principle has been approved and sdopted by thiz Court while
interpreting Article 141 of the Constitution (see para q1).

39. In the case of Municipal Corporation of Delhi vs. Gurnam Kaur reported in (1989} 1 3CC 101, a
thres-

Judge Bench of this Court explained this principle of per incuriam very elabomtely in paragraph 11
at page 110 of the report and in explaining the principle of per incuriam the learned Judges held:

"......A decision should be treated as given per incuriam when it is given in ignorance

of the terms of a statute or of a rule having the force of a statute......."
40, In paragraph 12 the learned Judges observed as follows:

*......0me of the chief reasons for the doctrine of precedent is that a matter that has
once been fally argeed and decided should not be allowed to be reopened. The weight
accorded to dicta varies with the type of dictum. Mere casual sxpressions carmy no
weight at all. Mot every passing expression of a judge, however eminent, can be

treated as an ex cathedra statement, having the weight of suthornity.”

41. Following the aforesaid praneiples, this Court iz constrained to hold that the decizsion in Va Tech
(supra). having been rendered in per incuriam, cannot be accepted as a precedent to decide the

eontroversy in thiz case.

L
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42, In reply the learned counsel for the respondent only submitted that the M.P. Agt is mepugnant to
A Act 1996 since the same is a later Act made by Parliament. The learned counsel referred 1o the

provisiens of Article 254 of the Constitution. The learned counsel also urged that in view of the
provision of Section 85 of A.C. Act 1996, the M.P. Act stands impliedly repealed.

43 The said argument cannot be accepted. The provision for repeal under Section 35 of A.C. Act
1006 does not show that there is any express repeal of the M.P. Act. Apard from that the provision of
Bection 2(4) of AC. Act clearly militates against the aforesaid submiszions.

44. The ergument of repugnancy 1s also not tenable. Entry 13 of the Concurrent List in the VIith
Schedule of the Constitution runs as follows:

"13. Civil procedure, including all matters incloded in the Code of Civil Procedure at
the commencemeant of this Constitution, Imitation and arbitration.”

45. In view of the aforesaid Entry, the State Government is competent to enact laws in relation to
arbitration. The M.P. Act of 1983 was made when the previous Arbitration Act of 1040 was in the

field.
That Act of 1040 was a Central Law. Both the Acts aperated in view of Section 46 of 1940 Act.

46, The M.P. Act 1983 was reserved for the assent of the President and admittedly received the same
on 17.10.1983 which was published in the Madhya Pradesh Gazette Extraordinary dated 12.10.1983.
Therefore, the requirement of Article 254(2) of the Constitution was satisfied. Thus, M_P. Act of
1083 prevails in the State of Madhya Pradesh, Thereafter, A.C. Act 1906 was enacted by Parliament
repealing the earlier laws of arhitration of 1040. It has aleo been noted that A C. Act 1006 saves the
provisions of M.F, Act 1983 under sub-sections 2(4) and 2(5) theveof. Therefore, there cannot be

ANy repugnancy.
(See the judgment of this Court in T. Barai vs. Henry Ah Hoe and another reported in AIR 1983 5C

150). In this connection the observations made by the Constitution Bench of this Court in the case of
M. Karunanidhi vs. Union of India and another reported in (1979) 3 SCC 431 are very pertinent and
the following observations are excerpted:

™.l is, therefore, clear that in view of this clear intention of the legislature there
can be no room for any argument that the State Act was in any way repugnant to the
Central Acts, We have already pointed out from the decisions of the Federal Court
and this Court that one of the imporant (255 to find oult a5 1 whether or not there is
repugnancy 15 to ascertain the intention of the legislature regarding the fact that the
dominant legislature allowed the subordinate legislature to operate in the same fizld
pari passu the State Act."

{para 37, page 450)
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AT. 1t 18 ¢lear from the aforesaid observation that in instant case the latter Act made
by the Parliament i.e. AC Act 1996 cleardy showed an intention to the effect that the
State Law of Arhitration i.e. the M. P. Act should sperate in the State of Madhva
Pradesh in respect of certain specified tvpes of arbitrations which are under the M.P.
Act 1983. This 8 clear from Sections 2(4) and 205} of AT, Act 1996, Therefore, there
is no substance in the argument of repugrancy and is accordingly rejected

48, Therefore, appeal is allowed and the judgment of the High Court which is based on the
reasoning of ¥a Tech {supra) is set aside. This Court holds the decision in Va Tech (supra) has been
rendered in per incuriam. In that view of the matter the acbitration proceeding may proceed under
M.P. Act of 1983 and not ander A.C, Act 1096,

49. There will be no order as to costs,

..................... J.

(ASOK KUMAR GANGULY) New Delhi January 24, 2012 REPORTABLE IN THE SUPREME
COURT OF INDIA CIVIL APPELLATE JURISDICTION CIVIL APPEAL NO.g74 OF 2012 (Arising
out of SLP{C) No.goy/2011) M.P.Rural Road Development Authonty & Anr. . Appellant{s)

= Varsus -
M/s. LG, Chaudhary Engineers & Cont, ... Respondeptis}J UD G EM ENT Gyan Sudha Misra, J.

Leave pramted.

2. While concurring and endorsing the reasonings assigned in the judgement of learned Justice
Ganguly, I propose to add and thus partly dissent on certain aspects involved in the instant appeal
which would have a bearing on the relief granted to the respondent by the High Court which
appointed an arbitrator under the Acbitration and Coneiliation Act, 1996 for adjudication of the
dispute 10 regard to cancellation of the works contract between the contesting parties therein.

3. In this context, Section 7 of the Madhya Pradesh Madhyvasthan Adhikaran Adhinivam, 1983
(hereinafter referred to as the "M.P. Arbitration Tribunal Act, 1983 needs to be reiterated which

itself lays down as follows:

"Heference to Tribunal™ - (1) either party to a works contract shall irrespective of the
fact whether the agreement containg an arbitration clause or not, refer in writing the
dispute to the Tribunal."

4. On perusal of the aforesaid provision enumerated ander Section 7, it is explicitly clear that the
matter in the event of existence of a dispute between the parties in certain categories of cases where

the State of Madhya Pradesh 15 a contracting party, the dispute shall be referred 1o writing to the
tribunzl irrespective of the fact whether the agreement contains an arbitration clause or not. From
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this provizion it is clearly apparent that reference of any dispute to the tribunal postulates an
existenee of 2 works contract and the definition of "works contract’ under Section 2 (1) of the M.P.
Arbitration Tribunal Act, 1084, it has clearly and unequivecally been specified as to what i3a "works

eontraet’ in relation to which the dizpute is required to be referred in writing to the tribunal. We
may therefore meticulously recollect the definition of “works contract’ which fayve dows as Follows:-

‘works contract” means an agreement tn writing for the execution of any work
relating to construction, repair or maintenance of any building or superstructure,
dam, weir, canal, reservoir, tank, lake, road, well, bridge, culvert, factory workshop,
powerhonse, transformers or such other works of the State Government or Public
Undertaking as the State Government may, by notification, specify in this behalf at
any of its stages, entered into by the State Government or by an official of the State
Government or Poblic Undertaking or its official for and on behalf of such Public
Undertaking and includes an agreement for the supply of goods or material and all
other matters relating to the execution of any of the said works."

5. Thue on a perusal of the definition of "works contract’, it is manifestly clear that while the “works
contract’ means an agreement pertaining to matters relating to the execution of any of the work
enumerated in the definition of “works contract’, the same does not include the dispute pertaining
to termination, cancellation or repudiation of woerks contract and the entire nature of transaction
laid down therein relates to disputes which arise out of execution of the nature of work specified in
the “works contract’. However, the question whether the "works contract’ has been legally
repudiated and rightly cancelled or not is the question or dispute pertaining to termination of works
contract hazs not been incorporated éven remotely within the definition of “works contract’. In view
of this, the legal and logical consequence which can be reasonably drawn from the definition of
“works contract’ would be, that if there ts a dispute between the contracting parties for any reason
relating to works contract which include execotion of any work, relating to construction, repair or
maintenance of any boilding or super-structure, dam, weir, canal, reservoir, tank, lake, road, well,
bridge, culvert, factory, workshop, power house, transformers or such other works of the State
CGovernment or Public Undertaking including an agreement for the supply of goods or matenial and
all other matters relating to the execution of any of the said works, the same would fall within the
ambit of the definition of “warks contract’ and hence all disputes pertaining or arising out of
execution of the works contract will have to be referred to the M.P, State Arbitration Tribunal as
envisaged under Section 7 of the Act of 1983, Hence, in addition to the reasons assigned in the
Judgment and order of learned Brother Justice Ganguly, disputes arising oot of execution of works
contract has to be referred to the M.P. State Arbitration Trnbunal and not under the Arbitration and

Concilintion Act, 1996,

f, But in so far as the instant matter is concerned, the facts disclose that the appellant M.FP, Rural
Road Development Authority cancelled the works contract itself which was executed in favour of the
respondent. In that event, the works contract between the parties was not in existence at all which
would operate as a statutory mandate for reference of the dispute to the M.P. State Arbitration
Tribunal.
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=, It is no doubt true that if the matter were before an Arbitrator appointed under the Arbitration
and Conciliatien Act, 1996 for adjudication of any dispute incloding the question regarding the
justification and legality as to whether the cancellation of works contract was legal or illegal, then
the said Arbitrator in view of the ratio of the judgment of the Supreme Court in Maharshi Davanand
University & Anr. Vs Anand Co-op L{C) Society, 2007 (5) SCC 295, a5 also in view of the persuasive
reasoning assigned in the judgment and order reported in Heyman & Anr.,

Ve, Darwins, Limited, 1942 (1) All E.R. 537 would have had the jursdiction to adjudicate the dispute
regarding the justification and legality of canceilation of works contract also. But the same cannot be
allowed to be raised under the M.FP. Act of 1983 since the definition of “works contract’
unambiguously lays dows in explicit terms as to what is the nature and scope of “works contract’
and further enumerates the specific nature of disputes arising out of the execution of works contract
which would come within the definition of & “works contract’,

B. However, the same does not even vaguely include the issue or dispute arising cut of cancellation
and termination of contract due to which this question, in my considered opinion, would not fall
within the jurisdiction of M.P. State Arbitration Tribunal so as to be referred for adjudication arising
out of its termination. As already stated, fall out certainly would be otherwise if the matter were to
be adjudicated by an Arbitrator appointed under the Arbitration and Conciliation Act, 1906 and that
would be in view of the ratio of the decizions of the Supreme Court referred to hereinbefore which
has held it permissible for the Arbitrator to adjudicate even the dispute arising out of cancellation or
termination of an agreement or contract, This however, cannot be allowed to broaden or expand the
ambit and scope of the M.P. Act of 1083 where the State Legislature has passed a specific legislation
in respect of certain specified tvpes of arbitration determining &s to what are the nature of disputes
to be referred to the M.P. State Arbitration Tribunal and that specifically permits the reference of
d.i!-p-ul.: lri.'gl'i“aI oot of execation of contract but l,:|1,:=:|':," leaves out any d}spu!e arigi ng oul of
termination, cancellation or repudiation of “works contract’. In order to clarify the point further,
what needs to be emphasized is that if the nature of dispute referred 1o the Arbitrator like the
instant matter, related to a dispate pertaining to construction, repair, maintenance of any building

super-

structure, dam or for the reasons stated within the definition of “works contract’, the matter may be
referred to the M.P. Tribunal in view of the fact that if there 13 a dizpute in relation to execution of a
works contract, then irmespective of the fact whether the agreement contalns an arbitration clause or
not, the dispute is required to be referred to the M.P.

State Arbitration Tribunal for adjudication. But when the contract itself has been terminated,
cancelled or repudiated as it has happened in the instant case, then the nature of dispute does not
fall within the definition of “works contract’ for the sole reazon that it does not include any dizpute
pertaining to cancellation of a works contract implying that when the works contract itself is not in
existence by virtue of its cancellation, the dispute cannot be referred to the M.P. State Arbitration
Tribunal but may have to be decided by an Arbitrator appointed under the Arbitration and

Concilintion Act, 19986,

Irechiary s@raneey - g Andi Nk noon. o aes! | BEAI 116
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4. Hence, the nature of the dispute which falls within the definition of " works contract’ under
Section 2(i) of the M_P. Act, 1083 and one of the contracting parties to the agreemant is the State of
M.P., then irrespective of an arbitration agréement the dispute will have to be referred to the
Tribunal in terms of Section 7 of the Act of 1983. But if the works contract itself has been repudiated
and hence not in existence at all by virtue of 1ts cancellation/termination, then in my considered
view, the dispute will have to be refarred to an independent arbitrator to be lepninfﬂl under the
Arbitration and Conciliation Act, 1996 since the M.P.

Act 1983 envisages reference of a dispute to the State Tribunal only in respect of certain specified
tvpes of arhitration enumerated under Section 2 (i) of the M.F, Act, 1983,

10. As a consequence and fall out of the aforesaid discussion, the impogned order of the High Court
by which the dispute relating to termination of works contract by the M. P. Rural Road Development
Authority itself was referred to an independent arbitrator appeinted by the High Court under the
Arbitration and Conciliation Act, 1996 needs to be sustained and there is no need for a de novo
reference of the dispute to the M. P, State Arbitration Tribunal. [n the alternative, the consequence
would have been otherwise and the matter could have been referred to the State Arbitration
Tribunal if the dispute between the parties related to any dispute emerging ol of execution of werks
contract which could fll within the definition of " works contraet’ given out within the definition of
*works contract' under Section 2(i) of the M.P. Act of 1983, In order to avoid any ambiguity, it is
reiterated that in view of cancellation of the works contract itself which is the position in the instant
case, the proceedings before the Arbitrator appointed by the High Court cannot be treated as
non-est 50 as to refer the same once again to the tribunal for adjudication as the dispute does not
Emerge or pertain to execution of waorks contract but relates to non-existence of works contract by
virtue of its cancellation.

1. Thus the sum and substance of what | wish to emphasize is that the question as ta whether the
dispute would be referred to the M.P.

Tribunal in terms of Section 7 of the M_P. Act of 1983 or to an independent arbitrator under the
Arbitration and Conciliation Act, 1996 will depend upon the fackum whether the works contract is
existing between the parties or not out of which the dispute has arisen. In case, the works contract
itself has been repudiated /cancelled, then, in view of its non-

existence, Section 7 of the M.P. Act pertaining to reference of dispute to tribunal would not come
into plav at all by virtue of the fact that the dispute relating to execution of works contract alone can
be referred to the tribunal in view of the specific nature of works contract enumerated within the
definition of works contract under the Act of 1983. However, when the works contract itsell becomes
non-existent as a conseguence of its cancellation, the matter will have to be referred to an

independent arbitrator under the Arbitration and Conciliation Act, 1996 and not to M.P.

State Arhiiration Trbunal,

ndkan Kanoon - higkndanksnoan eegdoc 1G0T Tl [
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12. Thus, while holding that the M.P. ﬂ'l!“t-J:QH-H.E.:;'I ould aperate in the State of M.P. in respect of
eertain specified types of arbitration, the appointment of an independent arbitrator by the High
Court under the Arbitration and Conciliation Act, 1996 needs to be sustained since the works

contract itself is not in existence by virtue of its cancellation and heroe this part of the dispute could
not have been refermed to the MLF.

State Tribunal.

13. Consequently, the instant appeal stands partly allowed. There will be no order as o costs.

R

{Gyvan Sudha Misra) New Delhi, January 24, 2012.

IN THE SUPREME COURT OF INDIA CIVIL APPELLATE JURISDICTION CIVIL APPEAL WO,
974 OF 2012 (Ansing out of SLP(C) No.go7/2011) M. P Rural Road Development Authority & Anr,

~-Appellant(s)

- ¥ersus -

M/ L.G. Chaudhary Engineers & Cont.

~..Respondent{s) ORDER In view of some divergence of views expressed in the two judgments
delivered today by us, the matter may be placed before Hon'ble the Chief Justice of India for
constituting a larger Bench to resolve the diverzence.

............................ A

(ASOK KUMAR GANGULY) ...oooovnivianicncnnnenracd),

{GYAN SUDHA MISRA) NEW DELHI, 24-01-p002

Faliam Haness - npondankangon oo 188421 |50
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HIGH COURT OF MADHYA PRADESH JABALFPUR

LARGER BENCH

Writ Petition No.16549 of 2016

’ """""“"."'""""“"""'_"' = S'HI'TE'E“‘B'_a'iTEﬁi‘“ ToEr e ST
S/o. Late Madhavdas Bairagi,
Aged about 74 years, Retired

Chief Municipal Officer,
Majhouli, District Jabalpur,
M.P., R/o. Ward WNo.7, Sihora,

District Jabalpur, M.P.
...Petitioner
V/s.
1. State of Madhya Pradesh through
Secretary, Nagriya Vikas Avam
Paryavaran Vibhag, Mantralaya,

Vallabh Bhawan, Bhopal, M.P.

2. Deputy’ Secretary, Nagriya WVikas

Avam Paryavaran Vibhag,
Mantralaya, Vallabh Bhawan,
Bhopal, M.P.

3. Deputy Director, |
Nagriya Vikas Avam Paryavaran
Vibhag, Mantralaya, Vallabh

Bhawan, Bhopal, M.P.

4. Chief Executive Officer,
Nagar Palika Parishad, Majhouli,
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Shri Vipin Yadav, Advocate, for the
petitioner.

Shri Rajendra Tiwari, Advocate

-General with Shri Shashank Shekhar,
Additional Advocate General for the

b T T [ s A o e Ea——

Present :
HON'BLE CHIEF JUSTICE S.K. SETH,
HON'BLE SHRI JUSTICE R.S.JHA,
HON'BLE SMT. JUSTICE NANDITA DUBEY,
HON'BLE SHRI JUSTICE RAJEEV KUMAR DUBEY,
' HON'BLE SHRI JUSTICE SANJAY DWIVEDI JJ.

ORDEHR

{(Delivered on 15 May, 20189)

.Per Seth C.J.
G This reference to the Full Bench

arises on the following facts.

2. Petitioner was posted as a Chief
; Municipal Qfficer, Majholi. He Was
prosecuted and convicted by the Special
Judge (PC Act) for offences punishable
under Section 409, 1208 of the IPC and
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therefore convicted and sentenced him to
undergo period of sentence awarded.
Against the conviction and sentence,
petitioner preferred a Criminal Appeal and

this Court has suspended the jail sentence

retirement, by order dated B8.8.2016, State
Government forfeited pension of the

petitioner.

3. Petitioner challenged the order dated
8.8.2016 in this Court and contended that .
the said order is unsustainable in law as _

no opportunity of hearing was afforded to .

him before passing the order  dated
8.8.2016. In support of the contention,
reliance was placed on the full Bench
decision in the case of Ram Sewak Mishra

Vs. State of Madhya Pradesh reported 1in
2017 (4) MPLJ 482 wherein the majority
approved the decision of the learned
single judge in Dau Ram Maheshwar Vs.

State of Haﬁh:,ra Pradesh reported in 2017
(1) MPLJ 640.

4. The Division Bench before which the

abhove writ petition came up for hearing,

awarded__._to_.._..the _ petitioner. . _After . .

(3)



Bench. That is how the matter has cnme.up

for hearing bhefore us.

5. The following questions have been

referred to this Larger Bench:-

-

exclusion o©of the  procedure for
providing  Thearing incorporated in
Rule 8(3) of the Pension Rules of
1976, in respect of the cases falling
under Rule B8(2), the same <can be
insisted wupon in" the light of the
Full Bench decision in the c¢ase of

Ram Sewak Mishra (supra) ?

2. Whether the Full Bench judgment in
the case of Ram Sewak Mishra (supra)
deserves tc be re-examined and
reconsidered in view of the words ™“in
a case not falling under Sub-rule 2"

clearly and specifically incorporated
in Rule 8(3) of the Pension Rules of

1976 7

3. Whether the authority is required
to issue a show cause notice prior to
passing of an order in terms of Rules

8 and 9 of the Pension Rules of 1976,

“1. Whether in wiew. of.the—specific. .



6.

if‘fﬁ}
LY

It .is well settled that payment of

pensiuﬁ to a pensioner is regulated by the

provisions of M.P. Civil Services

(Pension) Rules, 1976, and that the same

has

been made statutorily subject

to

fature. good conduct of the pensioper. . The, .|

provisions of Rule B8 of the M.P. Civil
Services (Pension) Rules, 1976, is
reproduced herein below for ready

reference :-

"8, Pension subject to future good

conduct. - (1) (a) Future good
conduct shall be an implied
condition of wevery grant of

pension and its continuance under

. these rules.

(b) The pension sanctioning
authority may, by order in
writing withheld or withdraw a
pension or part thereof, whether
permanently or for a specified
period, if the pensioner is
convicted of a ﬁeriﬂus crime or
18 found guilty of grave
misconduct:

Provided that no such order

L
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. make. '.gu.'n"'.'appa:i.ntment to the post
held by him immediately before
his retirement from serviece:

Provided further that where a

part of pension is withheld or

pension shall not be reduced
below [the minimum pension &s
.I detg’rm;ngd_lby the Government from

time to time].

(2) Where a pensiconer i1s convicted
of a serious crime by a Court of
law, action under clause (b} of
sub-rule (1) shall be taken in
the light of the judgment of the
Court relating to such

conviction.

(3) In a case not falling under
sub-_rule {(2), L1f the autheority
referred to in sub-rule (1)
considers that the pensioner is
prima facie guilty of grave
misconduct, it shall bafore

passing an order under sub-rule

(1) -

withdrawn, —the _amoont. ol such - —eamane



and the ground on which it 1is
proposed to be taken and calling
upon him to submit, within ey
fifteen days of the receipt of |

the netice 'or such further time
~not.exceeding fifteen days as may _ .

be allowed by the pension
sancticning authority, such
representation as he may wish to

make against the pfnpﬂsal; and'

(b) take 1into consideration the
representation, 1f any, submitted

by the pensioner under clause

(a) .

(4) Where the authority competent
to pass an order under sub-rule
(1) is the Governor, the State
Public Service Commission shall
be consulted before the r;rrder 15

passed.

(5) An appeal against an order
under sub-rule (1); passed by any
authority other than the
Governox, shall lie to the

Governor and the Governor shall



Explanation. - In this rule, -
(a) the expressicn "serious crime®

includes a ecrime invelving an

offence under the Official
Secrets Act 1923 (No. 19 of

U - 2= it OO e e e A
(b) the expression "grave
misconduct” includes the

communication or disclosure of
any-secret official code or pasé
word or any sketch, plan, model,
article, note, document or
information such as 1s menticned
in Secticn 5 of the 0Official
Secrets Act, while holding office
under the government 50 as Lo
prejudicially affect the
interests of the general public,
or the security of the country.
[Note - The Provisions of this rule
shéll also be applicable to
family pension payable under
Rules 47 and 48. The authority
competent to make an appointment
to the post held by the deceased
Government servant/ pensioner

immediately before the death or
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or withdraw any part of family

pension."

T From the perusal of Rule 8 as

reproduced here in above, it is clear

T

@

that pension sandiféningqauthnrity may b§
an order in writing withhold or withdraw
a pension or part thereof if the
pensioner is convicted of a serious crime
or 15 found guilty of grave misconduct.
The pension can be withheld or withdrawﬁ

permanently or for a specified period.

Fule B8(2) deals with cases of pensioner

who has been convicted in a Criminal Case

while Rule B8(3) deals with cases of

pensioner found gulilkty of grave
misconduct.
8. From a perusal of the provisions of

Rule B8(3) of the Rules of 1976, it is
clear that the said provision prescribes
that where an authority considers a
pensioner prima facie guilty of grave
misconduct, it shall, before passing an
order under Sub-rule (1) of Rule B of the
.Rules of 1976, serve upon the pensiocner a

notice specifying the action proposed to



o ST

. (08

is extended by the authority, take into
consideration the representation filed by

the . pensioner and thereafter pass an

order.
9. It is, however, apparent from a bare

perusal‘:bfr the first féw1.ﬁard5 of Rule
8(3) of the Rules of 1976, that the
aforesaid procedure prescribed for
passing orders against the pensioner in
cases where he is prima facie guilty of
grave misconduct, has no applicability to
cases falling under Rule 8(2) of the
Rules of 1976 which deals with the action
to be taken against a pensioner convicted
by a Criminal Court. The starting words
of Rule B(3) of the Rules of 1976, "“In a
case not falling under sub-rule (2)7,
make it abundantly clear and state in no
uncertain terms, that the provisions of
Rule B8(3) of the Rules of 1976, shall
apply only to those cases that do not
fall under Sub-rule (2) of Rule B of the
Rules of 1576,

10. A perusal of Rule 8 of the Rules of
1976, makes it further clear that the

category of cases that fall under Rule



gsarious crime by a Court of law and that
while taking such action, the elaborate
procedure prescribed under Rule 8(3) of
the Rules of 1976, would not appl}-r as the
_ same has been expressly excluded by the

rrnm e m PRI DG, ¥OTAS. oI Bule . 83) .of . the. Rules. . .o mm
of 1976. Rule 8(2) of the Rules of 1976, |
does not cﬂﬁtemplate giving of an
opportunity of hearing when the pension
is withheld or withdrawn on account of

conviction of a serious crime.

11. The aforesaid aspect and
interpretation of the Rules i1s apparent
from a bare perusal and reading of the
Rules. The language of Rule 8(3) of the
Rules of 1976, is sin-aple, unambiguous and
clear and leads to no other

- interpretation, meaning or conclusion.

14 In view of the clear and unambiguous
language of the provisions of Rule 8(3)
of the Rules of 1976, which incidentally
was neither considered nor brought to the
notice of the Full Bench in the case of
Ram Sewak Mishra wvs. State ¢of M.P. and
another (supra), it 15 held that the

principles of natural justice cannot be



13.° The principles of natural justice or
-+holding of an enguiry 1is neither a
universal principle of justice nor
inflexible dogma. The principles of
nai:ura_l justice are not incapable of

—re—ee¥Clusion _in A  given situwation. For

= ey m——— ¢
T e —— . -

-

example, Article 311(2) of the
Constitution, which essentially embodies
the concept of natural Jjustice, tself
contemplates that there may be situations
which warrant oxr  permit the non-
applicability of the principles
underlying Article 311 (2) of the
Constitution. Reference may be made to
the second proviso to Article 311 of the
Constitution. The Supreme Court in Union
of India ws Tulsiram Patel AIR 1985 B5C
1416 = (1985)3 SCC 398 had 1n terms of
Art 311 ruled that not only, can the
principles of natural justice be modified

but in exceptional cases they can even be

aexcluded.

14, The Rule 8(2) enables the authority
to exercise power under Rule 8(1l) (b} upon
conviction of serious crime in the light
of the Judgment of the criminal court,.

While deoing so. it must consider whether
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that purpose itﬂuili have to peruse the
judgment  of fha criminal «court and
consider all the facts and circumstances
of the case. This, however, has to be

done by it ex parte and by itself and
without. . .hearing _the_ concerned pensicner

reason of the exclusionary effect of the
starting words of Rule 8 (3} upon exercise
of powers under Rule 8(2) of the 1976

Rulesf

15. In view of the law laid down by the ’

Supreme Court in the case .of Tulsiram

(supra) , which is fully applicable to the
present case as well, the authority must,
however, bear in mind that a conviction
on a criminal charge does not
automatically entail withdrawal or
withholding of pension. This can be done
in the light of the ‘judgment of the Court
relating to such conviction. No
direction for taking action in the
judgment of the criminal Court is
necessary or required for taking action
under Rule B8(2) of the Rules of 1976,
This authoritative  judgment of  the
- Supreme Court was completely overlogked

by the learned Single Bench while

©)
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Mishra (supra) wrongly did not apply the
decision of Tulsi Ram Patel (supra) to
-the Rules nf 1976. On the other hand the
earlier Full Bench in Laxmi Narayan

Hayaran v. State of M.P. reported 1in

204 (4Y . MPL.JY 555 after considering the
“relevant case law including Tulsi Ram

Patel (supra), correctly held that no
prior hearing is required before passing
an nrdér under Rule 8(2) of 1976 Rules

conseguent upon conviction.

16. The upshot of the whole discussion
is that the decision of the Single Bench
as well as the Full Bench in Ram Sewak v.
State of M.P. (supra) does not lay down
the correct law, while the earlier Full
Bench decision in Laxmi Narayan Hayaran
v. State of M.P. (supra) lays down the

correct law.

17. The answer to the questions referred
to this Larger Bench is given accordingly

by clearly stating that:-

(i) The principles of natural Jjustice
are specifically and expressly excluded
and have no application to the cases
fallinu under Rule B8(2) of 1976 Rules
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pensioner ﬁhdé¥ Rule 8(2) of the Rules
of 1976, no notice 1is regquired to be
issued to the pensioner nor can he
insists  upon prior opportunity of

representation on the strength of the

principles of Natural JustlCe. . -—e—-ro--e

(ii) The decision of the Full Bench in
the case of Ram Sewak Mishra (supra)
and the decision in the case of Dau Ram

Maheshwar (supra) are hereby over-

ruled.

(iii) It is held that the authority is
not required to issue notice or afford
prior Sppcrtunity of representation
before passing the order under Rule
B(2) of the Pension Rules of 1976, in
respect of a pensioner who has been
convicted in  the criminal cases.
However, the power of the authority to
take action under the Rules would be
subject to the guidelines as stated by
the Supreme Court in the case of
Tulsiram Patel (supra) and reiterated
by this Bench in the preceding
paragraphs of this judgment.

f-’ﬁ;@
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'as per Rules and Roster, for further

orders.
(S:K.Seth) (R.S.Tha) (Smt. Nandita Dubey)
g Chief Justice Judge Judge
(Rajeev Kumar Dubey}' (Sanjay Dwivedi)
: Judge - . - Judge
rac
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- IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTYON
CIVIL APPEAL NO(S).3419 of 2020
(Arising out of SLP{C)No,.10255 of -2020)
ANIL BHARDWAJ APPELLANT(5)

VERSUS

THE HON’BLE HIGH COURT OF
MADHYA PRADESH & ORS, HEEPUNEEHT{E}

i

4l
[
i
|
i

JUDGMERNT

- ASHOK BHUSHAN, J.

 fl Leaws granted.
2.. This appeal has been filed QUEStiunln&-thé hivisiﬁn
Bench judgment dated 06.01.2828 of the High Court of
Madhya Pradesh dismissing the writ petition Tiled &y
the appellant. The appellant in the writ petition ias
prayed for guashing the orders dated 14.09.2918,

e ]

@7 .2018 and 21.09.2019 by which appellant has been

=
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‘held not suftable for being appointed to the post of

District Judge (Entry Level).

3., The brief facts of the case are:
The High Court of Madhya Fradesh issued an
advertisement dated §9.83,2017 inviting applications

for recruitment 1in the post of District Judge(Entry

Level}) in the cadre n% Higher Judicial Service by
Direct Recruitment from amongst the eligible Advocates.
In pursuance to the advertisement, the appellant
csubmitted online applicatiﬂn form., The appellant after

being declared successful in the Main Examination was

', 'called fé%' interview. The provisional select and |
wﬁgting.iist was published in which the name of the i
appellant was included at Serial No.13 in the category |
of unreserved. The appellant received a communication
on 96.04.2018 from the Law and Legislative Department
informing that he has been selected fTor the pus:t of

District Judpge (Entry Lewvel). He was asked to appear

before the Medical Board for the health tests. On

©2.07.2018 the appellant was 1nfqrmeu that 1in his

\ |
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attestatian form FIR No.852/2014 under  Section
498/496/34 IPC 1s shown and the copy of the same was
asked for., On 14.089.2018 order was 1issued by the
Principal . Sécratary, Madhya | Pradesh, Law  and
Legislative Department declaring the appellant
ineligible and directing for deletion the name of the
appellant from the select list. The Government also
issued a Gazette notification deleting the name of the

appellant from the Merit No.13 of the main select lisrt.

4, The appellant filed a Writ Petition No.27434 of
2918 before the High Court challenging the order dated
14.689.2018 and the Gazette notification dated
21.89.2018. On application submitted under the Right to
Informaticon Act, the appellant was provided extract of
the Minutes of the Joint Meeting of Administrative
Committee (Higher Judicial Service) and Examination-
cum-Selection and Appointment Committee dated
16.07.2018 by which proceedings the appellant was not

considered suitable Tor being appointed to the post of

District Judge (Entry Lewvel). On the basis of a
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complaint by the wife of the appellgnt, a criminal case i

was reglstered and vide judgment datec 18.09.2019 the
appellant was acguitted of the charge framed against
him. v 1

5.. The appellant filed an applicatibn far amendment of
the writ petiticn te bring on record the order of the
fhtquittal and nlher-euehta occurred during the pendency
of the writ petition. The appellant was permitted t;
withdraw his earlier writ petition with liDE}ty te Tile
a fresh writ petition. Writ Petition No.27779% of 2819
was filed by the appellant incorporating 5ubsquEnt
Euenﬁﬁ, facts and acquittal order which writ petition

has been dismissed by the impugned judgment dated

. ©6.81.2020 by the High Court. Aggrieved-by-the implgned

R

judgment, the appellant has come up in this. appeal.

6. We have heard Shri R. Venkataramani, learned senior
counsel for the appellant.

7. Learned senior counsel for the appellant submits
that the appellant in his online application form has

disclosed about the lodging of FIR #No.BB2/2014 under

|

sy i
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on record to indicate that antecedent or conduct of the _

B. Learned counsel for the appellant has referred to

Sect;up 49BA/406/34 IPC, He submits that appellant
having disclosed th? lodging of FIR against him has not |
concealed any fact before the High Court and he h%éing
been seleﬁl:e:f on merit was entitled to be appointed.
shri Venkataramani submits that on the subseguent
acquittal of the appellant on 1B.05.2818 his case for
appointment was to be' reconsidered by the High Court
and the High Court committed an error 1n not
considering the appellant for appointment. The
candidature of the appellant could not have been
cancelléd merely on the ground of pendency of criminal
case, Tﬁe appellant could not have hegn deprived of the
employment after acquittal. There was no other material
appellant was not uptg the mark. The High Cuﬁrt pught
to have sent the matter back before the Higher Judicial

service and Examination-cum-Selection Committee fTor

reconsideratian.

the judgments of this Court which have been relied by




L L
the |High Court in the impugned Jjudgment. Learnsd
cuunéel for appellant has also placed reliance on the
judgment of this Court in Mohammed Imran vs, State of
maharashtra and others (C.A.No.10571 of 2018) decided
on 12.10.2018. He submits that the judgment of Muhamﬁed

Imran was also a case of a judicial officer who was

directed by this Court to be given appointment.
i)

8. We have considered the submissions of the learned
counsel Tor the parties and perused the records.

18. The present is not & case where the name of the
appellant was deleted in the select list on the ground
of any concealment of criminal case against him. The

appellant has brought on the record the proceedings of

©Y T Examination-cum-Selection Commitftee dated 18.097.2818.
At Item No.2 of the Agenda the Committee recorded the

following decision:

“ITEM NO.82.Consideration on the matter relates
to Character Verification Reports of
selected 13 candidates of MPHJIS
(District Judge-Entry Level) (Direct
from Bar) Exam-2016 & 2817, recelved
from Law ODepartment, Bhopal for




determination of their eligibility
for the said post.

1.8hri- Anil Bhardwaj:-

Attestation Form submitted Shri Anil
Bhardwaj and peolice werification report
submitted by Deputy Commissioner of Police,
Special Branch, New Delhi, goes to show that
FIR 852/2014 under Section 498A/7405/34 of IPC
has been registered against Shri  Anil

“Bhardwaj on the basis of complaint filed by
Smt. Pooja wife of Shri Anil Bhardwaj.

After due consideration resolved that a
case against Shri Anil Bhardwa] under Section
498A, 406-34 IPC 1s still pending before
Rohini Court, New Delhi. Therefore, he is not
considered suitable for being appointed to
the post of District Judge (Entry Level).”

18. The FIR against the appellant was lodged by his

wife under Section 488A and 486 IPC in the vear 2014 on

the basis of which a charge-sheet was submitted in_ the

i ] . S GE TN PEIETe—— e e

Court on 15.07.2017 under Section 498A and 486 IPC. The
appellant has disclosed lodging of the FIR against him
in his online application form, The nameé of the
appellant was included in the select list which was
forwarded to the State., The State after character

verification submitted & report which report was

1




considered on 18.07. 2018 by the Administrataive
Committee (Higher Judicial Service) and Examination-

cum-Selection and Appointment Committee  and a

resolution was taken rhat, due to nendency of the case.

under Section 498A, 486-34 IPC on the basis of
complaint fTiled by the wife, Smt. Pooja, the appellant
. is not considered suitable for being appointed to the

post of District Judge.

11. Before the High Court, the decision of the
Committee dated 18.07.2018 as well as the order of the
State dated 14.09.2008 for deleting the name of the
appellant was challenged in the writ petition. The main

1ssue to De considered was as Lo whether resolution

dated-- 18072018~ suffered " Trom error which reguirss
judicial review by the High Court 1n exercise of
jurisdiction under Article 226. The submission which
has been pressed by the counsel for the appellant is
that appellant’'s case was required to be reconsidered

in view of his subseguent acguittal om 18.09.2019.
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12, The recrultment to the Judicial Service 1s governed
by the provisions of Madhya Pradesh Uchchatar Nyayik
Seva (Bharti Tatha Sewva Sharten) Niyam, 1994. This
Lourt 1issued direction teo all States to fill up the
vacancies in subordinate Courts in & time schedule. The
direction was issued by this Court in Malik Mazhar
Sultan (3) and another wvs. Uttar Pradesh Public Service
Commission and utherg, 2008(17) SCC 7v03. The selection
process for filling up the post of District Judge has
to be completed by all the High.El:rurts as per the time
schedule fixed by this Court. Afrer declaration of the
merit list the candidates have to be given appointments

in time bound manner s¢ that they may join the

respective posts. There 1s no dispute that on the date

when the Committee declared the appellant unsuitable,
criminal case against him under Section 49BA and 486
IPC was pending which was registered on a complaint
filed by the appellant’'s wife, Smt. Pooja. The mere
inclusion in the select list does not give an

indefeasible right to a candidate. The employer has
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right to refuse appointment to the candidate included
in the select list on any valad ground. The persons who
uccdpy Judicial Service of the State are persons who
are expected to haué impeccable character and .conduct

It is not disputed that the criminal case under Section
498A and 406 IPT was pending at the time when the
appellant applied for the recruitment, when he appeared
for the interwview and when the result was declared. The
character wverification report was recelved from Che
State where pendency of the criminal case was mentioned
which was the reason for the Committee to declare the -
appellant unsuitable, The submission which needs to be

congidered is that whether in wview of the subseguent

acquittal of the appellant, his case was required to be

reconsidered and he was entitled to be appointed.

12%. This Court in Commissioner of Police, New Delhi and

another ws. Mehar Singh, (2013) 7 SCC 685, while

considering a case of antecedents wverification Tor
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appointment 1intc Delhi Police Service made the
following observation in paragraph 35:

“*35. The police Torce iIs a disciplined force.
It shoulders the great responsibility of
maintaining law -and order and public order in {
the society Feople repose great falth and 1
confidence 1in it. It must be worthy of that
confidence. A candidate wishing to join the
police force must be a person of utmost
rectitude. He must have impeccable character
and integrity. A persgn having criminal
antecedents will not fit in this category. Even
if he 1s acquitted or discharged in the
criminal case, that acquittal or ‘discharge
order will have to be examined to see whether
he has been completely exonerated in the case
because even a possibility of-his taking to the
life of crimes poses a threat to the discipline
of the police force......"

14, The observation was made by this Court in the abave
case that a candidate wishing to join the police farce
“mifgt be™ &~ person having lhpeccable character and

integrity. The above observations apply wlth agreater

force to the Judicial Service. This Court further
observed that even in the case of acguittal, 1t has to
be examined as to whether the person was completely
exonerated in the case or npot, In the present case the

acquittal having taken place after the c¢lose of




recrultment process, there was no question of examining

12

the acquittal order by the High Court at the ‘time of

finalizing the selection process,

15. Learned counsel for the apheilant has referred [0
the judgment of this Court 1in Joginder Singh wvs. Union
Territory of L':handigar.h and others, (2815) 2 SCC 377,
which was a case whether the appellant was acquitted by
the trial court for @& case under Section
148/149/323/325/387 IPC, In the above case acquittal
took place even before the appellant was called for the
interview/medical examination., This fact was recorded
in paragraph 24 of the judgment in the following words:

"24. However, 1in the present case, we have
observed that the appellant was involved in a
“family ~feud and the FIR came to be lodged
against him on 14-4-1998, after he had applied
for the post of Constable. Further, he had been
acquitted on 4-10-1999 i.e, much before he was
called for the interview/medical

gexamination/written test...”

16. The above case 1s clearly distinguashable and does

not help the appellant.
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17. A three-Judge Bench ¢f this Court in Awvtar Singh
vs. Union of India and others, (2016) & SCC 471, had
peccasion to examine different aspects of verificatien
%ﬂrm aftet seleﬁtiﬁn 1ncluding-th§ guestion of having
criminal antecedents and pending of crimimal case. This
Court laid down that 1in the event criminal case 15
pending and incumbent has not been acquitted employer
may well be Justified in not appolnting such an
incumbent. In paragraph 32 following has been laid

down

“32. Mo doubt about it that once
verification form requires certain information
to be furnished, declarant 1is duty-bound to
furnish it correctly and any suppression of
material facts or submitting false information,
may "By "TitselrT  lead o termination of his
services or cancellation of candidature 1n an
appropriate case., However, 1n a criminal case
incumbent has not been acquitted and case is
pending trial, employer may well be justified
in not appointing such an incumbent or in
terminacing the services g5 conviction
ultimately may render him unsuitable for 7job
and employer 1is not supposed to wait till
outcome of criminal case. In such a case non-
disclosure or submitting false anformation
would assume significance and that by itself

—_— R
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may be ground for employer to cancel
candidature or to terminate serwvices.”

18. Even ln-a case where candlidates have been acquitted
in-ﬂrlminﬁl case, 1t was held that the decisiorn of the
Screening Committee being not actuated by mala fide
regarding suitability of the candidate 1s to be
respected. This Court in Union Territory, Chandigarh
Administration and others wvs. Pradeep Kumar and

another, (2018) 1 scc 797, laid down following in
paragraphs 13 ang 17:

#13. It is thus well =ettled that acquittal
in a criminal case does not automatically
entitle him for appointment to the post, Still
it 1s open to the employer to consider the
antecedents and examine whether he 1s suitable
for appointment to the past.  From _the _. .. .
‘observations of this Court in Mehar Singh, 2013
[?J =CC BEL and Parvez Khan: 2015 |:2} SCC 591

cases, it 1s clear that & <candidate to BGe
recruited toc the police service must be of
impeccable character and integrity. A person
having criminal antecedents will not fit 1in
this category. Even 1if he 1is acquitted .or
discharged, it cannot be presumed that he was
honourably acquitted/completely exonerated. The
decision of the Screening Committee must be
taken as finmal unless it is shown to be mala
fide, The Screening Committee also must be
alive to the importance of the trust reposed in
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it and must examine the candidate with utmost
character. 2

17. In & catena of judgments, the importance -
of integrity and high standard of conduct 1in
police force has been emphasised. As held in

Mehar Singh ‘case2, the decision of the
Screening Commlittee must be taken as final
unless it 1s mala fide. -In the case in hand,
there is nothing to. suggest Chat the decision
aof the Screening Committee 1is mala fide, The
decision of the Screening Committes that the
respondents are not sultable for  being
appointed to the post of Constable does not
call for interference. The Tribunal and the
High Court, in our view, erred 1in setting asids
the decision of the Screening Committee and the
impugned judgment is liable to be set aside.”

19. Now, we may notice the judgment of Moghammed Imran

{supra) which has been heavily relied by the learned

counsel for the appellant. In the above case the

appeliant - was - -selected for  Judicial Service” whisg™ -

selection was cancelled on ©04.06.2010 due to the
character verification report of the Police. Writ
petition was dismissed by the High Court. It was
contended before this court that the appellant was
aﬁquitted'ﬂf the charge under Eeatiﬂns.353, 366, 34 IPC

on Z8.18.2004 that 215 much before he cleared the

a ==y




(20)

examination for appointment in the year 2009, The

16

appellant disclosed his prosecutlon and acguittal by

the Sessions Court, Thais Court neoticed the aforesaid

. fact in paragrapnh 9 of the judgment in the following

words:
g, It 1s an undisputed fact that one Shri
Sudhir Gulabrao Barde, who had been acquitted

on 24.11.2809 in Case WNo,3022 of 2007 under
Sections 294, 504, 34 IPC, has heen

appeinted...”

20, This Court held that report received reveals that
except for the crimanal case, in which he had already
been acguitted, the appellant has & clean record and
there is no adverse material against him to deny him
the fruits of his academic labour. This Court found
HéElEiaH_FéfEctfﬁé the candidature of the appellant as
untenable by making following observation in ﬁaragraph
113
“i1. In the entirety of the facts and
circumstances of the case, we are of the
considered opinion that the consideration of
the candidature of the appellant and its
rejectlon are afflicted by a myopic wvision,

blurred Dy the spectacle of what has been
described as moral turpitude, reflecting

e —




T ﬂf@ |

inadequate appreciation and application of
facts also, as justice may demand,”

17 |

21. There can be no dispute that in event it is found J
that dEc;siun by which the. candidature of a candaidate
1s rejected 15 arbitrary or actuated by malafide -such
decision can be interfered by the Constitutional
Courts. We have already noticed the judgment of this
Court in Union Territory, Chandigarh Administration and
others vs. Pradeep Kumar and another (supra) that the
decision of the Ecéeening Committee must be final

unless it 1s mala Tide.

2¢. There can be no dispute to the above preposition.
But there can be other wvalid reasons for not sustaining
the decision -ﬁf -éc;eaning .-Cﬁﬁégtfeef Seiggginﬁ-m
Committee apart from the ground of mala fide. gny

arbitrary decision taken by the Selection Committee can

very well be interfered by the Constitutional Courts in

gxercise of Judicial Review Jurisdiction.
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23. Reverting to the facts of the present case, the
decision ' of Examination-cum-Section and Appointment
Committee fTor nolding the appellant unsultable was
based .on the relevant consideration, iue.;.a criminal
case against the appellant wnder Section 498A/ 406/ 34
IPC was pending consideration which was registered on a
complaint filed by the wife of the appellant. Such
decision of the Committee was well within the
jurisdiction and power of the Committee and cannot be
said to he unsustainable, The mere Tfact that
subsequently after more than & year when the person

whose candidature has been cancelled has been acquitted

cannot be a ground to turn the clock backward.

747 There” being 0o igfirmity in the decisitn dated”
18.87.2018 of the Committee declaring the appellant
ﬁnsuitable for the post and consequential decision,
taken by the State to delete the name of the appellant,
the High Court did not commit any error in dismissing
the writ petition. The fact that subseguently the

appellant was acquitted in the criminal case did not




l-ﬁ.
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furnish  sufficlient ground for recensidering the

appellant for appointment on the post.

25, Ope more submission adw.u'anced by learned counsel for
the petitioner needs also ©0 D& considered. The
petitioner’s contention is that the decision declaring
the petiticner unsuitable on the ground of pendency of
criminal case under Section 49BA, 406 IPC was contrary
to the guidelines 1ssued by the Government of Madhya
Pradesh for character mrErrFin:atllnn dated '05.05.2003. He
submits that as per paragraph 6(viii) of the guidelines
on the acquittal on merit of the case by the Court, the
candidate will be eligible for Goverpment service, He

'

submits that the above clause of the Government Order

has  been breached in declaring the appellant

unsuitable.

éﬁ. The guidelines dated 05.06.2083 has been 1ssued by
Government of Madhya Pradesh on the subject “regarding
issuing of new guidelines for character verification.”
Paragraph ‘6 which has been relied by the counsel faor

1




the appellant is regarding column 12 of the Attestation
form., It is useful to extract paragraph 6 and clause
{viii) which are as follows: -

“§. The Column 12 of the attestation form
filled for character wverification by selected
candidates for government service, criminal
background, judicial case and the information
about acguittal or conviction in it, willfully
or erranecusly or lgnorantly kept vacant
subject to gualification for appointment in
government service taking into consideration
the policy as per rules by the state government
with 21mmediate effect decislons have been
taken.

R Y i

(viii} On the acquittal on merit of the
case by the Hon‘ble Court, the candidate
will be eligible for government service.”

27. Clause (wviii) on which the reliance 1is placed
““confemplates thar the candidate who has been acquitted
on merit by the Court will be eligible for the
Government service, The aforesaid contemplation relates
to at the time nflcharactEr verification. Thus, at the
time of character verification, if a candidate 1s found
to be acquitted on merlts by the Court, the candidate

shall be treated to be eligible for Government Service.
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The above clause (viii) as quoted above cannot come to
the rescue pf the appellant wna- at the time of
character verification or at the time of consideratian
of the case of the appellant by the committee on
1E8.87.2018 had not been acquitted. Had the appellant in
column 12 had mentioned about the acquittal or at the
time of character verificaticn 1t was found that the
candidate has been acguitted on merit by the Court,
Clause &(vii1) would have been attracted but in the
present case the said clause 1s not attracted since at
the time of character wverification the appellant had
not been acqulitted and he was acquitted after more thaﬁ

a year from rejection of his candidature.

.28.. Learned counsel for  the appellapt lastly has_ _

contended that due to deletion of the name of appellant
from select list a stigma is attached to him, for
removal of which this Court may issue notice 1n Lhls
SLP. As noted abwe,. the appellant having already been

acguitted by the judgment dated 18.092.2019 stigma of

¢riminal case has already washed out and the criminal

5
F—®
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case having resulted in acquittal no stigma is attached
to the appellant’s name on the above ground. The
apprehension of the learned counsel Tor the appellant
that .a stigma shall continue with the name of the
appellant islmiﬁ-:n-nc:e.ived. stigma, 1f any, 1s already
over by acquittal.

EE.IHE, thus, are of the view that the High Court did
not commit any error in dismissing the writ petition,
The appellant was net entitled for any relief in the
writ petition. In the resuit, while dismissing this
appeal we observe that stigma, if any, of the criminal
case lodged against appellant under Section 49BA/406/34

IPC is washed gut due to the acgquittal of the appellant

__vide judgment dated 18.09.2018.
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(I}  Recovery from employees belonging to Class-lll and Class IV
service (or Group ‘¢’ and Group 'd’ service)

lii} Recovery from retired employees, or employees who are due
to retire within on year, of the order of recovery.

lili) Recovery from employees, when the excess payment has
been made for a period in excess of five years, before the
order of recovery is issued,

liv] Rececvery in cases where an employee has wrongfully been
required to discharge duties of a higher post, and has been
paid accordingly, even through he should have rightfully been
required to worlk against an inferior post.

v} In any other case, where the Court arrives at the conclusion,
that recovery if made from the employee, would be
iniquidous or harsh or arbitrary to such an extent, as would
far outweigh the equitable balance of the employer's right to
recover.
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apply to a situation such as in the present case. In the present
case, the officer to wham the payment was made in the first
instance was clearly placed on notice that any payment found
to have been made In excess would be required to be
refunded. The officer furnished an undertaking while opting
for the revised pay scale. He is bound by the undertaking.
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12. For these reasons, the judgment of the High Court which set
aside the action for recovery is unsustainable. Howere, we
are of the view that the recovery should be made in
reasonable instalments. We direct that the recovery be made
in eguated monthly instalments spread over a period of two
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{i} Recovery from employees belonging to Class-lll and Class IV
service {or Group "¢’ and Group “d’ service)

[ii} Recovery from retired employees, or employees who are due
to retire within on year, of the order of recovery.

{iii) Recovery from employees, when the excess payment has
been made for a period in excess of five years, before the
order of recovery 15 issued.

{iv] Recovery in cases where an employee has wrongfully been
required to discharge duties of a higher post, and has been
paid accordingly, even through he should have rightfully been
required to work against an inferior post.

[v] In any other case, where the Court arrives at the conclusion,
that recovery if made from the employee, would be
iniquidous or harsh or arbitrary to such an extent, as would
far outweigh the equitable balance of the employer's right to
recover,
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11. The principle enunciated in proposition (i) above cannot
apply to a situation such as in the present case, In the present
case, the officer to whom the payment was made in the first
instance was clearly placed on notice that any payment found
to have been made in excess would be required to be
refunded. The officer furnished an undertaking while opting
for the revised pay scale, He is bound by the undertaking.
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12. Far these reasons, the judgment of the High Court which set
aside the action for recovery is unsustainable. Howere, we

are of the view that the recovery should be made in
reasonable instalments. We direct that the recovery be made
in equated monthly instalments spread over a period of two

years.
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