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SUPREME

SECTION PIL

D,

COURT NO.1

COURT O F I NDTIA

RECORD OF PROCEEDINGS

WRIT PETITION (CIVIL) NO(s). 36 OF 2009

* IN RE: MEASURES FOR PREVENTION OF FATAL

ACCIDENTS OF SMALL CHILDREN DUE

TO THEIR

FALLING INTO ABANDONED BORE WELLS AND

TUBE WELLS

"VERSUS

UNION OF INDIA & ORG.

(With office report}

“pate: 11/02/2010

-

CORAM :

Petitioner(ﬁ)

Respondent (s)

This Petition was called un for hearing today.

HCN'BLE THE CHIEF JUSTICE

HON'BLE DR. JUSTICE B.S.

CHAUHAN

HON'BLE MR. JUSTICE C.K. PRASAD

For Petitioner(s)

For Respondent (s)

“ror State of Haryana

State of

For Punjab

Raj.

Mr.

Ms.
Mr .
Ms.
Mr.
Mr.

Mr.
Mr.

Paramjit Singh Patwalia: Sr. Adv. (A.C.)

Ceréiiiz: ko ba woe copy
3|\

Indira JaiSing, ASG Assian: f‘kjfw-E!EMI}
Ashok Bhan, Adv. i S R e
Sadhna Sandhu, Adv. L . L 20618
C.K. Sharma, Adv.
D.S. Mahra, Adv. Supr:me Ceuast of India
Manjit Singh, AAG for Haryana

Kamal Mohan Gupta, Adv.

Ms .Reeta Chaudhary, Adv.

M.

Mrs
Mr,

Mrs.

Mr,

Gauviav Tectia, Adv.

. Jayshree Anand, AAG for Punjab
K.K. Mahalik, Adv.
Noor Jahan, Adv.
Kuldip Singh, Adv.

AAG for Rajasthan
Adv.

Manish Singhvi,
Devanshu Kumar Devesh,
Milind Kymar, Edv.

T. Harish Kumar, Adv.
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¢z Stace of U.P. Mr. Shail Kumar Dwivedi, AAG for U.P.
-3 g < Mi. Manoj Kr. Dwivedi, adv.
//’ g 1 Ms. Vandana Mighra, Adv.
y//f ; Mr. Ashutosh Kr. Sharma, Adv.
Mr. Gunnam Venkateswara Rao, Adv.

For State of T.N. Ms. Promila, adv.
Mr. S. Thananjayan, Adv.

UPON hearing counscl the Court made the following
ORDER

Certain safety nieasures/quideliines have been given

e e T

in the Signed order wnich are to be o©
States. The guidelincs given in the signed order shall

be given wide publicity through thz national television

‘channels. A copy of this orxder be sent to the Chief-
- _ — —_—
Secretaries of all the States/Union Territories who shall
— e e R ————
forward the same to the District Collectors of all
== . R e
Districts of Lhcir respective State.
_ '___‘__———’——__7 - - —— )
: For rurther directions post this matter after 12
weeks.
rl
o ‘-ij-t
- OVJ\G i
(Ajay Kr. Jain) (Veeza Verma)
" Court Master Court Master
(Signed order is placed on the file). ‘R~ -
- //TE?;:
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IN THE SUPREME COURT OF INDIA
. CIVIL ORIGINAL JURISDICTION

WRIT PETITION (C; NO. 36 OF 2009

In Re: Measurcs for Prevention Petitioner

of Fatal Accidents of Small
Children Due to Their Falling
Into Abandoned Bore Wells and

Tube Wells
Versus
Union of India & Ors. Respondents
ORDZER
- Heard the 1learned Amicus Curiae and the learned
—
= Addl. Solicitor General appearing for the Unicn of India.

It has been brought to the notice of this Court that
in a numoer of cases children had been trapped and fallen
intc bore wells and tube wells or abandcned wells. These
i T T __- T
reports have been coring from wvariocus States. Accordingly,
“We took suo motu initiative and issued notice to the various
States to take immediate measures to prevent such kind of
=t . s
- -‘O
incidents.

T
- _ The Union of India has filed its counter affidavit
~ giving certain guidelines to be followed by the States.

We have perused the afficdavit and the guidelines

suggested by the Union of India.

Having regard to the number of incidents that have

taken place during the recent past and immediate need for

|




following safety measures/guidelines are to be observed by %

all the 3tates :-

(1)

(i1)

“The owner of the land/premises, before
taking any steps for constructing bore well/
tube well must inform in writing at least 15
days in advance to the concerned authorities
in the area, iLe District Collector/
District Magistrate/Sarpanch of the Gram
Panchayat/ ' concerned officers of the
Department of Ground Water/ Public Héalth/
Municipal Corporation, as the caée may be,
about the construction of bore well/tube
well.

Regiscration of all the drilling ageicies,

-

viz., Govt./Semi Govt./Private etc. should.be

mandatory with the district administration.

(iii)Erection of signboard at the time of

construction near the well with the following

details :-

(a) Ccmplete address of the drilling agency
at the time of construction/
rehabilitation of well.

(b) Complete address of the wuser agency/

owner of the well.

(iv)Erection of barbed wire fencing or any other



(vi)

-

_

suitable barrier around the well during
construction.
Construction of cement/concrete platform

measuring 0.50 x 0.50x 0.60 meter (0.30 meter
above ground level and 0.30 meter below
ground level) around the well casing.

Capping of well assembly by welding stecel
plate or by providing a strong cap to be

fixed to the casing pipe with bolts & nute.

(vii)In case of pump repair, the tube well should

not be left uncovered.

(viii)Filling of mud pits and channels after

completion of works.

(ix) Filling up abandoned borewells by clay/sand /

(x)

(xi)

boulders/pebbles/drill cuttings etc. from
bottom to ground level.

On completion of the drilling operations at

a particular location, the ground conditions

are to be restcred as before the start of
drilling.

District 'Collector should be empowered to
verify that: the above guidélines are being
followed and proper moritoring check about
the status of boreholes/tubewelis are being

taken care through the concerned



—

A

State/Central Government agencies.

(xii)District/Block/Village wise status of bore

wells/tnbewalls drilled viz. No. of wells in
use, No. of abandoned bLore wells/tube wells

found open, No. of abandoned

borewells/tubewells properly filled up to
ground level and balance number of abandoned
borewells/tubewells to be filled up to ground
level is to bé mainteined at District Level.

In rural arcas, the monitoring of the above

e is to be done through Village Sarpanch and
b the Executive from the Agriculture
Department.

In case of urban areas, the monitoring of the
above is to ba'done through Junior Engineer
and the Executive from the concerned
Department of Ground Water/Public IHealth/
‘Municipal Corporation etc.

(xiii)If a borewell/tubewell is ‘'Abandoned' at

any stags, a certificate from the conzerned

(

department of Ground Water/Public
health/Municipal Corporation/Private
contractor etc. must bLe obtained by the
aforesaid agencies that .the 'Abandoned!

borewell/tubewekl is properly filled upto the



5
¢ ground leveol. Random inspection of the E3
abandoned wolls is also to be -done by the
Executive of the concern agency/department.
Information on all such data on the above are
to be maintained in the District Collector/

Block Development Office of the State.
The guidelines abovementioned shall be given wide

publicity through the nationeal television channels. A copy

all the

cf this order be sent to the Chief Secretaries of

e ————— .

| WA,

Stateé/Union Territories who shall forward the same to the

Cistrict Collectors of a.l Districts of their respective

State.
—
For further directions post this matter after 12
weeks. O\ ”
: - P
....... ;;,477...CJI.
. - —
......... a—.'-'.uf_j......J.
(Dr. B.S. CHAUHAN)
i — =
s A
o o T et 6 R SYE 8GR AR B J.
: (C.K. PRASAD)
NEW DELHI;

FEBRUARY 11, 2010
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R it is a matter of concern that such frivolous and unjust
litigation by governments and statutory authorities are on the increase.
Statutory Authorities exist to discharge statutory functions in public
interest. They should be responsible litigants. They cannot raise
frivolous and unjust objections, nor act in a callous and highhanded
manner. They can not behave like some private litigants with
profiteering motives. Nor can they resort to unjust enrichment. They
are expected to show remorse or regret when their officers act
negligently or in an overbearing manner. When glaring wrong acts by
their officers is brought to their notice, for which there is no
explanation or excuse, the least that is expected is restitution/restoration
to the extent possible with appropriate compensation. Their harsh
attitude in regard to genuine grievances of the public and their
indulgence in unwarranted litigation requires to be corrected ......
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....... The reluctance to take decisions, or tendency to challenge all
orders against them, is not the policy of the governments or statutory
authorities, but is attributable to some officers who are responsible for
taking decisions and/ or officers in charge of litigation. Their reluctance
arises from an instinctive tendency to protect themselves against any
future accusations of wrong decision making, or worse, of improper
motives for any decision making. Unless their insecurity and fear is
addressed, officers will continue to pass on the responsibility of
decision making to courts and Tribunals. The Central Government is
not attempting to deal with this issue by formulating realistic and
practical norms for defending cases filed against the government and
for filling appeals and revisions against adverse decision, thereby,
eliminating unnecessary litigation. But, it is not sufficient if the Central
Government alone undertakes such an exercise............ Vexatious and
unnecessary litigation have been clogging the wheels of justice, for
too long making it difficult for courts and Tribunals to provide
easy and speedy access to justic to bonafide and needy litigants."
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All communication  should be
addressed  to the Registrar, S U p R E M E CO U RT

supreme Court by designation, INDIA
NOT by name

‘Telegraphic address:- NEW DELH'

“SUPREMECO"

D. NO. 5949/10/1V-A
Dated: 21.9.2010
%0

From: The Assistant Registrar.
Supreme Coun of india,
New Delhi.

P Lahid ST iar .

Boo: b s S UE. I-'\'f’;
Lt R .

ﬁ/ac/ﬁd’.

CIVIL APPEAL NQ. 596 OF 2007
(Ref : High Court of Karnataka at Bangalore in Writ Petition No. 11965 of 2000
(S-RES))

KChazia Mohameed Muzammil .. Appellant
Versus

State of Karnataka & Anr. .. Respondents

Sir

In continuation of this Registry's letter of even number dated 15/22.72010, I
am directed to forward herewith a certified copy of corrigendum dated 18.9.2010
in Judgment dated 8.7.2010 for your information and necessary action.
Please acknowledge receipt.
Youys faithfully,
LA
N
ASSISTANT REGISTRAR
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SUPREME COURT OF INDIA

No. F.
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Datd
CORRIGENDUM

IN
CIVIL APPEAL NO. 596 of 2oob

(Judgment dated Julv 8, 2010)

1A
SECTION-XVE-

\o
3/Ed. B. J/ ]2010

7/
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= "J/‘/ 7

i
s sraar Regiscrer (Judl)

\/ (/ )(

, [ Goeenn. M0
Supserne Coqﬁ' of 1wdia

Khazia Mohammed Muzammil

...prtﬂdﬂl{b}'
Versus
The State of Karnataka ...Respondent(s)
' PAGE | PARA | LINE | FOR READ
NO.  NO. | NO. ‘
‘ |
R | | ! —
2 ﬁ 1 | 10-6 | It appear that in October 1999, It  appears that in |
| (comd) | from | f ' thel
,‘ (contd) 5 110;11 i the Registrar General of the October 1999, the |
,‘ | bottom i l
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; F
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; Rules, 1977
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"Whether an appointment is alleged to be illegal or contrarv to the rules
or dehors the rules, a mere show cause notice is issued to justify such
appointment , and the reply is considered for examining whether the
appointment was in accordance with or was in violation of the service
rules. We may also point out here that if against any such employee,
there are allegations of misconduct also in addition to the above
irregularity in appointment , the same should not be mixed up as it might
cause avoidable delay. Prompt action with regard to the appointments is
desirable, if they are irregular. Delay would mean that such employee
undesrvedly continues in public employment."
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WRIT PETIIION NO. ' ) 'OF 2009 [P.LL. ti ?%}, gt
5 "y LB O
PETITIONER § ¢ Vivek Kumer Lakhera, Aged about T TNy
27 years, S/o Shri Vijay Kumer (7_ L,
¢ 9 . 2
20 ! i Lakhera, Occupation- Advocate, .(/2()
— R/o H.No. 824, Hanumantal
o€y, © “ 4 gt P E )
’r;"’“ jAY ‘*»’\_—"1%37‘ Jabalpur (M.P.).
: v o G — )
i Frretest VERSUS
“ s Fracol® ==
g RESPONDENTS -: 1. Stale of Madhya Pradesh, Through
SQJ}O the  Chief Secreiary, Vallabh
Bnawan, Mantralaya, Hhopal
(M.P.)
; * 2. Vidhan Sebha Secretariat.
7 through its Secretary, Madhyz
Pradesh Vidhan Sabha, Bhopal
(M.P.)

. 3. Shn Anand = _Kumar Pyasi,
Additior2T — Secretary, Madhya .- »
Pradesh Vidhan Sabha, Bhopal
(M.P.).

4, Smt. Ard Sharma, Lower Division
lerk, Madhya Pradesh Vidhao
Sabha, Bhopal {(M.P.)

" 5. Shry Vinod Kumar Chaturveds,
Lower Davision Clerk, Madhva
Pradesh Vidhan Sabha, Bhopal
{M.P.).

6. Shri Abdul Hamid, Lower Division
g Clerk, Madhya Pradesh Vidhan
Sabha, Bhopal (M.P.).

T Shri  lLasman Prasad Mishra. =~/
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uu» Bi  osvision. Clozly  Wadhsrapeee -t
) LTS W =1 IS |
4 cwediou. PO RGN i SR ML
(M.P).

et
!

%'l\‘_: 7:3_;.“/«. Lty ' j;“"@%‘ S:EF":; 3

7
I

5.
.o :5‘\.~ *,v;*:ﬁf-’%:gx;c

<




1.

e Adhikar],

Clerk, , Madhya Pradesh Vidhan
Sabha, Bhopal (M.P.). S

. 9, Shri Vanspati Sharma, Assistant
Mershall, Madhya Pradcsh
Vidhan Sabha, Bhopal (M.P.}.

y + 10. Shri  Vinod Xumar Mishra,
Security Guard, Madhya Pradesh
Vidhan Sabha, Bhopal (M.P.).-

. 11. Shri Satya Naryaan Sharma,
Deputy Secretary, Madhya
Pradesh Vidhan Sabha, Bhopal
(M.P.). ;

- 12, Shn Ramshankar, Deputy
sSecretary/Persona] Secretary  to
the Honble Speaker, Madhya
Pradesh Vidhan Sabha, Bhopal
(M.P.).

13. Shri Kamlakaent Sharma, Anubhag
; Maanya Fradesh,
Vidhan Sabha, Bhopal (M.P.).

(Regular Public Interest Litigation Petition)

Particulars of the
petition ie made:
Bubject-matter in brief:

causc/order against which the

The petition is not made
issuance of

take

against any parlizular order but for

appropriate wnt, order and/or direction to

appropriate action against the respondent Nos. 3-13 who
i have been illegally appointed in service without having
requisite qualification and without following the procedure
‘ for recruitment. The petition is also for the appropriate
| order to direct the respondents to enguire into the matter

and to take necessary steps against the responsiﬁle

Persolns.
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8. Shri Ajay Tiwari, Lower Division *u
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ORDER SHEET
DATE OF THE ORDER
ORDER

W.P. No.12748/2009

23/8/2011

We have heard Shrn Arvind Shrivastava, learned
counsel for the petilioner, Shri Kumaresh Pathak, learned
Deputy Advocate General for the respondenl No.l and 2
and Shii RIN. Singh, learned senior crunsel with Shri V.,
Johri, Advocate, for the 1espondent No.3.

It has alleged by the learned counsel for the
Vidhan Sabha that the respondent No. 3 has alieady
retired, and some other employees against whom the
allegations  of | _absorption/appoiniment/promotion  in
viclation of the ruley have been made. have also ceased 1o
be in employment. However, it is conceded thal some of
such employees are still continuing in employment

It has been brought o our nonees thet charge-

sheets for deparimental inquiry have bee)n issued Lo some

of such employees. We have not been shown the
justificatien for such action on the part of the Vidhan Sabha
because normally such departmental charge-sheets are
issued in cases of misconduct where charges are required
to be proved by evidence in the departmental 'n_m_uiry.
Whether an appointment is alleged to be illegal or contraiy
to the rules or dehors the rules, a mere show cause notice
is_issued to justify such appointnent, and the reply is
considered for examining whether the appointment wis in
accordance with or was in violation of the service rules. We
may aiso point out here that if against any such employec
there are allegarions of misconduct also in addition to the

above irregularity in appomtment, the same should Hot be
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mixed up as it-might cause aveidable delay. Prompt action i
| with regard to the a}:}pointmems is desirable, if they are
irregular.  Delay would mean that such employee | |
undeservedly continues in public employment.
Accordingly, as prayed by the learned counsel
for the Vidhan Sabha, the matter be listed again
| immediately after four weeks to enable the Vidhan Sahbha to
xamine the law on the point and to either justify the action
| by wey o Cl‘.&""_]f-,“Sh'%(“i..'S o1 mitiate such proper actien as
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A ik Ph : (O) 2510139, 2524755, 2524756
Jvocate General Fax : 0731-2528847

Mob. 98264-20424 :
E-mall : addlagind@nic.In
sunll]aln307@gmall com

Ligh CourtofME . . .

.

| ,‘ ,-"T D.0.No
B g Y mmmn e E—— seeanas s B _
Eof - Bt T g
,;14 . Tne J‘mo Secrstaljy, ~ ""M\”—:»dﬂ VO Rl e
- uovem;mont of MP o 9\_13: ol ¢ D mal a
$3 - P onm £ 8 JUL206
& &t . .. .2)TheDirector General of Police, ﬁ es, Heot
. O\ Police Hoad Quartor~—MP s u)raj)
,_,-Bhopal SR Y/i
o Sub Regaldmg problems faced by our office in respect of the
Court cases e EEEr wTE
P o g yared faaw (39 - 8)
_____ - e 1 288 pelsis

. - : refe 8.3 Ra el
A’o er Jommg as 1he Addmonal Advooato G\,ﬁeldl ‘in thor .

. ofﬁce ot the Advoeate General high Court of M P. Bench-at
Indore I am facmg SO many issues, Wthh 1 deom 1t ﬁt to
bring to ‘your not1ce are as under -

A/ That aficr filing of cases, the Hon’ble High Court in'

- appropriate cases d'ifeot foi- issuance of notices 1o the ..

_.respondonts._ Therzafter our lGoVermnont Advooatés used to
send letters to the officer of the concerning Departments and
inform' them to contact this office alongwith entire record of

: the'caf-'-'.- 1or providing instructions for orepé--ai,mn of reply

a.nd alsu request for appomtment of Otficer 1n charge of the

G s

AR A AT T




gtvmg mstructlons in. the matter, which creates very

i B/ Invarlably I have _bsemed that in most of the cases

?'-g__-'_"zte repeated Tetters and- remmders either the Ofﬁcer in

LY _cha;:ge of the easeﬂseappomtedmrths‘(fase 1101 any other -

ofﬁcer concemed contacts the Aavocate General ofﬁce for

embarrassmg S1tuat10n for our Govemment Advocates before
- the Hon’ble ngh (;oprt e | |

T Durmg the pe'ldency of the matfer before the Hon ble

ﬁlegh C"ourt I ﬁm“ev"ent of fi lmg ot" rejomder mtenm

appheauon or in the event-of passmg of mrerim dlrectlon our

' GGV"eﬁﬁiﬁenf Advocates require some further mstructlons :

from the Ofﬁcer in charge of the case and for that purpose' ‘—

. .they are informed by our Govemment Advocates or by the

ofﬁcxals of the Advocate General Office but it has been

observed that despite recewmg 1nt1mat1ons ﬁom our ofﬁce

the officer in charge of the case or the officers concerned do

~ not trouble themselves to contact this office for ass1st1ng and

glvmg mstructlons to the Govermnent Advocates due to

whlch our Govermnent Advocates have to face atmoyance of

Lne Court and opponent counsel.

9




D/ That ﬁﬁer appemtment of the Ofﬁcer in charge of the B
- cagattﬂha&alsc_beep.—cbsewed thatthe Ofﬁcer in charge of -

TITere y—serid— their clerKs/subordmafes to give

T T rv e 1

mstructlcns 111 the matter wh__c 1_s nct much conversant w1th

the facts of the case and some tlmes are not in a posmon to

iate in ,ttuctrcns in the matter. It is expected that -

B ._aftet appomtment of the. Officer in charge of the case, they.

: ‘,should dlrectIy and 1mmedlately contact our cfﬁce fcr glvmg

mstructrons in the matter for preparatrcn of reply or for

,;”’”‘f_ﬁmhercomnllance mthe matt@r R ! LS A

E/ww'Ehat—afteruhearmg ef the case, it is expected from the‘ )

_LE‘_Ofﬁcer in charge of the case to keep track about the-out come :
- of thecase 1o obtaln certlﬁed cgpy of the order and to obtam :

- opinion of the Gevemment Advocate (1f reqmre) and see to it

that the order passed by the Hon’ble ngh Court be comphed
wzth unmediately if further appeal is not requlred

"Ff. That in case, if the Govermpent authorities are not

satisfied with the orders passed by .the Trial or appellate o
Courts, they should take immediate steps to challenge the



- said order of lower Court before the hjgher'Courts'by' Way of

oo -_:ﬁhngfrrst nppeais, gecond Appeals t.in C1v1l matters and

. Cmmnal Appeals aml Tesasxon agamst fﬁe Juéfgments and the

2 the same Mediate steps shoulclbe fe&ken 50 that the same

can be done——wrthm ~limitation, prescrlbed under the Law

. Appeal—and%—EP o By R e § e
G/ That in many cases for ., challengmg th'e ordérs of the
lower Court before Jchefﬂrgh Court the officers from the o
.u" _ " Deparhpents___collce;ne_(l co*nes only w1th the certified copy of .

e s ’dgTﬁeﬁ—‘Whlm want o challenge but no relevant

‘ record of the same is bemg bro;;ght by them, m that SItuatlon -
it is not p0551b1e for the Government Advocates to take

CL further steps 1mmed1ately and it is very d1fﬁcu1t to assall the

when ever the Govemment de(:ldes to ﬁle appeal agamst the

| ~ judgment and decree or against the order of acquittal the -

’O\@ , officer in charge Of'the cese should come .wi'thall 't'he re’levé.rit |

documents like written statements, statements of plaintiff and

ordersMsm& Court and Maglstrate Court But for - -



WMW}( record pertammg to the

= m@t’e_‘eg Smnlar;y in criminal-cases-they should come with all

the statements and Exh1b1ts to fac:lhtate the Govenunent _'

Advooate to draﬂ; the appﬁalpmperly in time.

i o

H/ Inwbaﬂ matters**xt ‘has been observed that case diaries

-aie not bemg sent immediately. It is also expected from the

_ Police Staugn. concertied that alongwith case diary they

) 'should send. the crimirral anteced nts (if 'any)"r of the accused

L AT T SR RS AAR SR

:pensen(s) so-thatr{he—same thay not be required. to be called - - - '
.on at later stage under the the duections of thie Hofr’ble
: (i‘ourt' therefﬁf_ Same be made a part of the éase dlary

W Wé"ﬁé_l_'vé al'éo.obsei'vé_d ﬂf;/at in sérvice matters if one

issue is decided by the Hon’ble High Court and Supreme

Cdurt, “the other émployées are ‘required "to file 'petifibns

- before the Hoh"b_le High Court for the similar relief, which

has conclusively decided by the Courts. This unnecessarily
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HIGH COURT OF MADHYA PRADESH, JABALPUR
ull Bench

Writ Petition No.1353/2011

Ram Sewak Mishra Petitioner
Vs.

The State of M.P. and another wesssesassss RESpOndeiits

CORAM:-

Hon'ble Shri Justice Hemant Gupta, Chief Justice,
Hon'ble Shri Justice Sujoy Paul, J.
Hon’ble Shri Justice Subodh Abhyankar, J.

Shri K. C. Ghildiyal, and Shri Jai Shukla, Advocates for the
petitioner.

Shri P. K. Kaurav, Advocate General with Shri Amit Seth, Govt.
Advocate for the respondents/State.

Whether approved for reporting ? Yes

Law laid down :- A relationship between employer and employee before
superannuation is governed by service Rules. If the Rules do not permit giving of an
opportunity of hearing, the same can be dispensed with but so far as pension is
concerned, it not a bounty. Pension is a benefit earned by him by serving State for
many years. The deprivation of such pension, a means of survival, for whole life,
affects civil rights of the pensioner. Though sub-rule (2) of Rule 8 of the Pension
Rules is silent about opportunity of hearing, but neither dispensing with an
opportunity of hearing is urgent nor is any other purpose expected to be achieved by
denying the benefit of opportunity of hearing. Therefore, in case of a pensioner, the
rule of natural justice would warrant an opportunity of hearing, at least of serving a
show cause and elucidating the reply of the pensioner.

The view expressed by this Court in Dau Ram Maheshwar Vs, State of ML.P. and
another reported as 2017(1) MPLJ 640 is affirmed.

Significant Paragraphs — 14 and 15

ORDER
(Delivered on this 18" day of July, 2017)
Per Hon’ble the Chief Justice

The matter has been placed before this Bench in view of the

reference made by the learned Single Judge of this Court doubting the



.,

correctness of an order passed by Single Bench of this Court in the case
of Dau Ram Maheshwar Vs. State of MLP. and another reported as

2017(1) MPLJ 640. The learned Single Bench has framed the following

questions:-

“(I)  Whether a show cause notice/opportunity of hearing is
required to be given to the Retired Government Servant who is

convicted of a serious crime by the Court of law?

(II) Whether the view taken in Dau Ram Maheshwar’s

case (supra) is correct in view of Rule 8 of the Pension Rules?

02. The facts as are necessary for examining the question posed
are that the Petitioner was convicted in a criminal case under Section 7 of
the Prevention of Corruption Act, 1988. The petitioner filed an appeal
against his conviction which is pending before this Court, wherein there
is order of suspension of sentence. The petitioner attained the age of
superannuation on 31.12.2004 and was granted anticipatory pension on
31.3.2005 by the Collector. The entire pension has been withheld under
Rule 8 of the Civil Services (Pension) Rules, 1976 (hereinafter referred
to as the “Pension Rules™ for short) in view of the conviction of the
Petitioner in the criminal case without giving any notice and opportunity
of hearing. The impugned order of stoppage of pension has been passed
on 15.3.2010. The ground of challenge in the writ petition is that pension

could not be stopped without giving notice or opportunity of hearing.

03. On behalf of the State it is stated that the pension has been

stopped after consultation of the Public Service Commission and the



approval from the Council of Ministers. It is denied that there is any
violation of principles of natural justice as the pension has been stopped

in terms of Rule 8 (1) of the Pension Rules, 1976. Rule 8 of the said

Rules reads as under:-

“8. Pension subject to future good conduct. - (1) (a) Future
good conduct shall be an implied condition of every grant of
pension and its continuance under these rules.

(b)  The pension sanctioning authority may, by order
in writing withhold or withdraw a pension or part thereof,
whether permanently or for a specified period, if the pensioner
is convicted of a serious crime or is found guilty of grave
misconduct:

Provided that no such order shall be passed by an
authority subordinate to the authority competent at the time of
retirement of the pensioner, to make an appointment to the
post held by him immediately before his retirement from
service:

Provided further that where a part of pension is
withheld or withdrawn, the amount of such pension shall not
be reduced below the minimum pension as determined by the
Government from time to time.

(2) Where a pensioner is convicted of a serious
crime by a court of law, action under clause (b) of sub-rule (1)
shall be taken in the light of the judgment of the court relating
to such conviction.

(3) In a case not falling under sub-rule (2), if the
authority referred to in sub-rule (1) considers that the
pensioner is prima facie guilty of grave misconduct, it shall
before passing an order under sub-rule (1) :-

(a) serve upon the pensioner a notice specifying the
action proposed to be taken against him and the
ground on which it is proposed to be taken and
calling upon him to submit, within fifteen days of the

receipt of the notice or such further time not
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.

exceeding fifteen days as may be allowed by the
pension sanctioning authority, such representation as
he may with to make against the proposal; and

(b) take into consideration the representation, if any,

submitted by the pensioner under clause (a).

(4)  where the authority competent to pass an order
under sub-rule (1) is the Governor, the State Public Service
Commission shall be consulted before the order is passed.

(5) An appeal against an order under sub-rule (1),
passed by any authority other than the Governor, shall lie to
the Governor and the Governor shall in consultation with the
State Public Commission pass such order on the appeal as he
deems fit.

Explanation. - In this rule, -

(a)  the expression “serious crime” includes a crime

involving an offence under the Official Secrets Act,

1923 (No.19 of 1923);

(b)  the expression “grave misconduct” includes the

communication or disclosure of any secret official code

or pass word or any sketch, plan, model, article, note,
document or information such as is mentioned in section

5 of the Official Secrets Act, while holding office under

the Government so as to prejudicially affect the interests

of the general public or the security of the country.

[Note. - The Provisions of this rule shall also be applicable to
family pension payable under rule 47 and 48. The authority
competent to make an appointment to the post held by the
deceased Government servant/pensioner immediately before
the death or retirement from the service, as the case may be,
shall be the competent authority to withhold or withdraw any
part of family pension.]”

The learned counsel for the petitioner contends that even a

convicted employee is entitled to notice and opportunity of hearing as



part of rule of natural justice. The argument is based upon a principle
that pension is not a bounty, but a right; therefore, any order which
affects the vested civil right of a citizen can only be passed after
compliance of principle of natural justice. Reliance is placed on the
judgments of Supreme Court in the cases reported as AIR 1967 SC 1269
(State Of Orissa Vs. Dr. (Miss) Binapani Dei & Ors), (1971) 2 SCC
330 (Deoki Nandan Prasad Vs. State Of Bihar & Ors), (1973) 1 SCC
120 (State of Punjab Vs. K. R. Erry), (1976) 2 SCC 1 (State of
Punjab and another Vs. Igbal Singh), (1987) 2 SCC 179 (State of
Uttar Pradesh Vs. Brahm Datt Sharma and another) and (2007) 2

SCC 181 (Rajesh Kumar and others Vs. Dy. CIT and others).

05. On the other hand, learned Advocate General refers to
Supreme Court judgment in the case of Dr. Umrao Singh Choudhary
Vs. State of MLP. and another reported as (1994) 4 SCC 328, to
contend that principles of natural justice can be excluded which stands
impliedly excluded which is apparent from bare reading of Rule 8. It is
contended that sub-rule (3) of Rule 8 contemplates issuing of a prior
show cause notice that is in respect of cases of grave misconduct. Since
the finding of misconduct is to be recorded for the first time, the
opportunity of hearing is contemplated in sub-rule (3) of Rule 8 of the
Pension Rules. But sub-rule (2) does not contemplate any opportunity of
hearing as the order of stoppage of pension is based upon a judgment of

a competent Court. Therefore, the opportunity of hearing stands



excluded by implication when there is prior finding recorded by the
competent Court, whereas when an action is being taken for the first time

opportunity of hearing is provided for.

06. We have heard learned counsel for the parties and find that to
answer the first question, it is necessary to examine as to whether the
principle of natural justice stands excluded by implication, when action

is taken under sub-rule (2) of Rule 8 of the Pension Rules, 1976.

07. Dr. Umrao Singh Choudhary’s case (supra), to which the
learned Advocate General has put a strong reliance, deals with the
situation of removal of Vice Chancellor of the University. The term of
Vice Chancellor can be reduced by a notification issued by the Governor
under Section 14 of the M.P. Vishwavidyala Adhiniyam, 1973 (for short
“1973 Act”). Section 14 of the Act engrafts an elaborate procedure to
conduct an enquiry after giving reasonable opportunity against the Vice
Chancellor for his removal. Section 52 of 1973 Act is an exception to
Section 14 of the said Act. To exercise the jurisdiction under Section 52,
the condition precedent is that the State Government should be satisfied
that the administration of University cannot be carried out in accordance
with the provisions of the Act. It was held that application of principle of
natural justice may be excluded either expressly or by necessary
implication. It was held that the principle of natural justice does not

supplant but supplement the law. The relevant extract from the judgment

reads as under:-
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. SR Section 14 engrafts an elaborate procedure
to conduct an enquiry against the Vice-Chancellor and after
giving reasonable opportunity, to take action thereon for his
removal from the office. Section 52 engrafis an exception
thereto. The condition precedent, however, is that the State
Government should be satisfied, obviously on objective
consideration of the material relevant to the issue, as on
record, that the administration of the University cannot be
carried out in accordance with the provisions of the Act,
without detriment to the interest of the University, and that it is
expedient in the interest of the University and for proper
administration thereof, to apply in a modified form, excluding
the application of Sections 13 and 14, etc. and to issue the
notification under Section 52(1). By necessary implication, the
application of the principle of natural justice has been
excluded. In view of this statutory animation the contention
that the petitioner is entitled to the notice and an opportunity
before taking action under Section 52(1) would be self-
defeating. The principle of natural justice does not supplant the
law, but supplements the law. Its application may be excluded,
either expressly or by necessary implication Section 52 in
juxtaposition to Section 14, when considered, the obvious
inference would be that the principle of natural justice stands

excluded.”

After recording such finding, the Court examined the record
to find out the satisfaction recorded by the Governor in exercise of the
powers conferred under Section 52 of the Act. It was found that the
action under Section 52 is a statutory action, but subject to judicial
review. The said judgment deals with the exercise of the powers by the

Governor and that Section 52 of the said Act is an exception to Section
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14 of the Act. The said judgment leads to one conclusion that the

principles of natural justice can be excluded by implication as well.

08. The Full Bench of this Court in the case of Laxmi Narayan
Hayaran Vs. State of ML.P. and another reported as 2004 (4) MPLJ
555, which was also referred by the learned Advocate General, deals
with dismissal of employee from service without holding an enquiry on
the basis of his conviction in bribery case. The Court excluded the
principles of natural justice in respect of termination of an convicted
employee in view of the Supreme Court judgment in the case of Union
of India Vs. Tulsiram Patel reported as (1985) 3 SCC 398. The Full

Bench held as the follows:-

“10. Rule 19 of the State CCA Rules is similar to Rule 14 of
Railway Rules considered in Challappan (supra) and
unamended Rule 19 of Central CCA Rules considered in
Tulsiram Patel, which did not provide for any opportunity of
hearing in regard to the penalty to be imposed. In Tulsiram
Patel (supra), the Supreme Court has categorically held that no
opportunity need be given to the employee concerned, but the
disciplinary authority, on consideration .of the facts and
circumstances (in the manner set out in Challappan and
Tulsiram Patel) may impose the penalty. It was also clarified
that if the penalty imposed was whimsical or
disproportionately excessive, the same was open to correction
in judicial review. The subsequent decision of the Supreme
Court in Sunil Kumar Sarkar (supra) dealt with the amended
Rule 19 of the Central CCA Rules which provided for a
hearing. Therefore, the principle laid down in Sunil Kumar
Sarkar (supra) can not be of any assistance in interpreting Rule
19 of the State CCA Rules in the absence of an amendment in

the State CCA Rules corresponding to the amendment made in



the Central CCA Rules. As the State CCA Rules stand today,
the law applicable is as laid down in Tulsiram Patel (supra)

and not as laid down in Sunil Kumar Sarkar.”

09. Learned Advocate General argued that the judgment in the
cases of Deokinandan Prasad (supra), K. R. Erry (supra), Igbal Singh
(supra), Brahmdatt Sharma (supra), all pertain to reduction or
withholding of pension based upon the misconduct and not based upon
conviction in a criminal trial. The case of Rajesh Kumar (supra) is said
to be distinguishable for the reason that it deals with an administrative
action entailing civil consequences, which requires an opportunity of

hearing.

10. The rule of natural justice was found to be not necessary in
the matter of compulsory retirement of the Government employees on
attaining age of 50 years as provided in Fundamental Rule 56(i) in
Union of India v. Col. J.N. Sinha, (1970) 2 SCC 458. But it was held,
the exclusion of the principles of natural justice depends upon the
express words of the provision conferring the power, the nature of the
power conferred, the purpose for which it is conferred and the effect of

the exercise of that power. The Court held as follows:-

“8. Fundamental Rule 56(i) in terms does not require that any
opportunity should be given to the concerned government
servant to show cause against his compulsory retirement. A
government servant serving under the Union of India holds his
office at the pleasure of the President as provided in Article
310 of the Constitution. But this “pleasure” doctrine is subject

to the rules or law made under Article 309 as well as to the
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conditions prescribed under Article 311. Rules of natural
justice are not embodied rules nor can they be elevated to the
position of fundamental rights. As observed by this Court in
A.K. Kraipak v. Union of India “the aim of rules of natural
justice is to secure justice or to put it negatively to prevent
miscarriage of justice. These rules can operate only in areas
not covered by any law validly made. In other words they do
not supplant the law but supplement it”. It is true that if a
statutory provision can be read consistently with the principles
of natural justice, the courts should do so because it must be
presumed that the Legislatures and the statutory authorities
intend to act in accordance with the principles of natural
justice. But if on the other hand a statutory provision either
specifically or by necessary implication excludes the
application of any or all the principles of natural justice then
the court cannot ignore the mandate of the Legislature or the
statutory authority and read into the concerned provision the
principles of natural justice. Whether the exercise of a power
conferred should be made in accordance with any of the
principles of natural justice or not depends upon the express
words of the provision conferring the power, the nature of the
power conferred, the purpose for which it is conferred and the

effect of the exercise of that power.”

The Constitution Bench in Mohinder Singh Gill Vs. Chief

Election Commr., (1978) 1 SCC 405, held that natural justice is now a

brooding omnipresence concept although varying in its play and that the

“exceptions” to the rules of natural justice are a misnomer or rather are

but a shorthand form of expressing the idea that in those exclusionary

cases nothing unfair can be inferred by not affording an opportunity to

present or meet a case. The rule of audi alteram partem is the justice of

the law, without, of course, making law lifeless, absurd, stultifying, self-
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defeating or plainly contrary to the common sense of the situation. The

Court held as under:-

“47. It is fair to hold that subject to certain necessary
limitations natural justice is now a brooding omnipresence
although varying in its play.

48. Once we understand the soul of the rule as fairplay in
action — and it is so — we must hold that it extends to both
the fields. After all, administrative power in a democratic setup
is not allergic to fairness in action and discretionary executive
justice cannot degenerate into unilateral injustice. Nor is there
ground to be frightened of delay, inconvenience and expense,
if natural justice gains access. For fairness itself is a flexible,
pragmatic and relative concept, not a rigid, ritualistic or
sophisticated abstraction. It is not a bull in a china shop, nor a
bee in one’s bonnet. Its essence is good conscience in a given
situation: nothing more — but nothing less. The “exceptions”
to the rules of natural justice are a misnomer or rather are but a
shorthand form of expressing the idea that in those
exclusionary cases nothing unfair can be inferred by not
affording an opportunity to present or meet a case. Text-book
excerpts and ratios from rulings can be heaped, but they all
converge to the same point that audi alteram partem is the
justice of the law, without, of course, making law lifeless,
absurd, stultifying, self-defeating or plainly contrary to the

common sense of the situation.

66. It was argued, based on rulings relating to natural justice,
that unless civil consequences ensued, hearing was not
necessary. A civil right being adversely affected is a sine qua
non for the invocation of the audi alteram partem rule. This
submission was supported by observations in Ram Gopal, Col.
Sinha. of course, we agree that if only spiritual censure is the
penalty, temporal laws may not take cognizance of such
consequences since human law operates in the material field

although its vitality vicariously depends on its morality. But



S |

what is a civil consequence, let us ask ourselves, bypassing
verbal booby-traps? ‘Civil consequences’ undoubtedly cover
infraction of not merely property or personal rights but of civil
liberties, material deprivations and non-pecuniary damages. In
its comprehensive connotation, everything that affects a citizen
in his civil life inflicts a civil consequence. “Civil” is defined
by Black (Law Dictionary, 4th Edn.) at p. 311:
“Ordinarily, pertaining or appropriate to a member of a
civitas of free political community; natural or proper to a
citizen. Also, relating to the community, or to the policy
and government of the citizens and subjects of a state.
The word is derived from the Latin civilise, a citizen ....

In law, it has various significations.

* * *

‘Civil Rights’ are such as belong to every citizen of the
State or country, or, in a wider sense, to all its
inhabitants, and are not connected with the organisation
or administration of Government. They include the rights
of property, marriage, protection by the laws, freedom of
contract, trial by jury etc.... Or, as otherwise defined,
civil rights are rights appertaining to a person in virtue of
his citizenship in a State or community. Rights capable of
being enforced or redressed in a civil action. Also a term
applied to certain rights secured to citizens of the United
States by the thirteenth and fourteenth amendments to the
Constitution, and by various acts of Congress made in
pursuance thereof.

(p. 1487, Black’s Legal Dictionary)

The interest of a candidate at an election to Parliament
regulated by the Constitution and the laws comes within this
gravitational orbit. The most valuable right in a democratic
polity is the “little man’s” little pencil-marking, assenting or
dissenting, called his vote. A democratic right, if denied,
inflicts civil consequences. Likewise, the little man’s right, in a
representative system of Government, to rise to Prime

Ministership or Presidentship by use of the right to be

=,
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candidate, cannot be wished away by calling it of no civil
moment. It civics mean anything to a self-governing citizenry,
if participatory democracy is not to be scuttled by the law, we
shall not be captivated by catchwords. The straight forward
conclusion is that every Indian has a right to elect and be
elected and this is a constitutional as distinguished from a
common law right and is entitled to cognizance by courts
subject to statutory regulation. We may also notice the further
refinement urged that a right accrues to a candidate only when
he is declared returned and until then it is incipient, inchoate
and intangible for legal assertion — in the twilight zone of
expectancy, as it were. This too, in our view, is logicid
sophistry. Our system of “ordered” rights cannot disclaim
cognizance of orderly processes as the right means to a right
end. Our jurisprudence is not so jejune as to ignore the concern
with means as with the end, with the journey as with the
destination. Every candidate, to put it cryptically, has an
interest or right to fair and free and legally run election. To
draw lots and decide who wins, if announced as the electoral
methodology, affects his right, apart from his luckless rejection
at the end. A vested interest in the prescribed process is a
processual right, actionable if breached, the Constitution
permitting. What is inchoate, viewed from the end, may be
complete, viewed midstream. It is a subtle fallacy to confuse
between the two. Victory is still an expectation; qua mado is a
right to the statutory procedure. The appellant has a right to
have the election conducted not according to humour or hubris
but according to law and justice. And so natural justice cannot
be stumped out on this score. In the region of public law locus
standi and person aggrieved, right and interest have a broader
import. But, in the present case, the Election Commission
contends that a hearing has been given although the appellant
retorts that a vacuous meeting where nothing was disclosed
and he was summarily told off would be strange electoral
justice. We express no opinion on the factum or adequacy of

the hearing but hold that where a candidate has reached the



end of the battle and the whole poll is upset, he has a right to
notice and to be heard, the quantum and quality being

conditioned by the concatenation of circumstances.

67. The rulings cited, bearing on the touchstone of civil
consequences, do not contradict the view we have propounded.
Col. Sinha merely holds — and we respectfully agree — that
the lowering of retirement age does not deprive a government
servant’s rights, it being clear that every servant has to quit on
the prescribed age being attained. Even Binapani concedes that
the State has the authority to retire a servant on
superannuation. The situation here is different. We are not in
the province of substantive rights but procedural rights
statutorily regulated. Sometimes processual protections are too

precious to be negotiable, temporised with or whittled down.”

12. In Swadeshi Cotton Mills v. Union of India, (1981) 1 SCC
664, the Court examined as to whether there are any exceptions to the
application of the principles of natural justice, particularly the audi
alteram partem rule. It was held that in the case of express exclusion,
there is no difficulty but the urgency, where the obligation to give notice
and opportunity to be heard would obstruct the taking of prompt action
of a preventive or remedial nature can be a case of implied exclusion.

The Court held as under:-

“32. The maxim audi alteram partem has many facets. Two of
them are: (a) notice of the case to be met; and (5) opportunity
to explain. This rule is universally respected and duty to afford
a fair hearing in Lord Lore-burn’s oft-quoted language, is “a
duty lying upon everyone who decides something”, in the
exercise of legal power. The rule cannot be sacrificed at the

altar of administrative convenience or celerity; for,
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“convenience and justice” — as Lord Atkin felicitously put it

— “are often not on speaking terms”.

33. The next general aspect to be considered is: Are there any
exceptions to the application of the principles of natural
justice, particularly the audi alteram partem rule? We have
already noticed that the statute conferring the power, can by
express language exclude its application. Such cases do not
present any difficulty. However, difficulties arise when the
statute conferring the power does not expressly exclude this
rule but its exclusion is sought by implication due to the
presence of certain factors: such as, urgency, where the
obligation to give notice and opportunity to be heard would
obstruct the taking of prompt action of a preventive or
remedial nature. ............... Similarly, action on grounds of
public safety, public health may justify disregard of the rule of

prior hearing.

44. In short, the general principle — as distinguished from an
absolute rule of uniform application — seems to be that where
a statute does not, in terms, exclude this rule of prior hearing
but contemplates a post-decisional hearing amounting to a full
review of the original order on merits, then such a statute
would be construed as excluding the audi alteram partem rule
at the pre-decisional stage. Conversely, if the statute conferring
the power is silent with regard to the giving of a pre-decisional
hearing to the person affected and the administrative decision
taken by the authority involves civil consequences of a grave
nature, and no full review or appeal on merits against that
decision is provided, courts will be extremely reluctant to
construe such a statute as excluding the duty of affording even
a minimal hearing shorn of all its formal trappings and dilatory
features at the pre-decisional stage, unless, viewed
pragmatically, it would paralyse the administrative progress or
frustrate the need for utmost promptitude. In short, this rule of
fair play “must not be jettisoned save in very exceptional

circumstances where compulsive necessity so demands”. The
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court must make every effort to salvage this cardinal rule to the
maximum extent possible, with situational modifications. But,
to recall the words of Bhagwati, J., the core of it must,
however, remain, namely, that the person affected must have
reasonable opportunity of being heard and the hearing must be

a genuine hearing and not an empty public relations exercise.

15 In another judgment reported as Automotive Tyre
Manufacturers Assn. v. Designated Authority, (2011) 2 SCC 258, the
Supreme Court held that the requirement of giving reasonable
opportunity of being heard before an order is made, is generally read into
the provisions of a statute, particularly when the order has adverse civil
consequences which obviously cover infraction of property, personal
rights and material deprivations for the party affected. The principle
holds good irrespective of whether the power conferred on a statutory
body or Tribunal is administrative or quasi-judicial. The Court held as
under:-

“80. It is thus, well settled that unless a statutory provision,
either specifically or by necessary implication excludes the
application of principles of natural justice, because in that
event the court would not ignore the legislative mandate, the
requirement of giving reasonable opportunity of being heard
before an order is made, is generally read into the provisions
of a statute, particularly when the order has adverse civil
consequences which obviously cover infraction of property,
personal rights and material deprivations for the party
affected. The principle holds good irrespective of whether the
power conferred on a statutory body or Tribunal is

administrative or quasi-judicial. It is equally trite that the
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concept of natural justice can neither be put in a straitjacket

nor is it a general rule of universal application.

81. Undoubtedly, there can be exceptions to the said doctrine.
As stated above, the question whether the principle has to be
applied or not is to be considered bearing in mind the express
language and the basic scheme of the provision conferring the
power; the nature of the power conferred and the purpose for
which the power is conferred and the final effect of the
exercise of that power. It is only upon a consideration of these
matters that the question of application of the said principle
can be properly determined. (See Union of India v. Col. J.N.
Sinha.)”

14, In view of the Judgments mentioned above, we find that
though the applicability of principals of natural justice can be excluded
by necessary implication but the requirement of giving reasonable
opportunity of being heard before an order is made, is generally read into
the provisions of a statute, particularly when the order has adverse civil
consequences relating to infraction of property, personal rights and
material deprivations for the party affected. The rule of audi alteram
partem is the rule of the law without which law would be lifeless,
absurd, stultifying, self-defeating or plainly contrary to the common
sense of the situation. The principle holds good irrespective of whether
the power conferred on a statutory body or Tribunal is administrative or
quasi-judicial. The concept of natural justice can neither be put in a
straitjacket nor is it a general rule of universal application. Whether or

not the application of the principles of natural justice in a given case has
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been excluded, wholly or in part, in the exercise of statutory power,
depends upon the language and basic scheme of the provision conferring
the power, the nature of the power, the purpose for which it is conferred
and the effect of the exercise of that power. The procedural, pre-condition
of fair hearing, however minimal, even post-decisional, has relevance to
administrative and judicial gentlemanliness. Conversely, if the statute
conferring the power is silent with regard to the giving of a pre-
decisional hearing to the person affected and the administrative decision
taken by the authority involves civil consequences of a grave nature, and
no full review or appeal on merits against that decision is provided,
courts will be extremely reluctant to construe such a statute as excluding
the duty of affording even a minimal hearing shorn of all its formal
trappings and dilatory features at the pre-decisional stage, unless, viewed
pragmatically, it would paralyse the administrative progress or frustrate
the need for utmost promptitude. In short, this rule of fair play “must not
be jettisoned save in very exceptional circumstances where compulsive
necessity so demands”. The court must make every effort to salvage this

cardinal rule to the maximum extent possible, with situational

modifications.

15. The judgment of Full Bench in the case of Laxmi Narayan
Hayaran’s case (Supra) deals with a situation of termination of an
employee on account of conviction in a criminal trial. The said judgment

of dispensing with the opportunity of hearing to a pensioner cannot be
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extended to a case of stoppage of pension. Relationship between
employer and employee before the superannuation is governed by the
Rules of services. If the rules do not permit any opportunity of hearing,
the same can be excluded. It may be required in case of serving officer as
it is not in public interest to allow a tainted person in public employment.
It has been so ordered relying upon the Constitutional Bench judgment in
the case of Tulsiram Patel’s case (supra). But after retirement, the
pensioner is entitled to pension in view of his past service under the
State. An employee earns his pension. Pension is not a bounty, but a
benefit earned by him by serving State for many years. The deprivation
of such pension affects civil rights of the pensioner, the means of
survival. Though sub-rule (2) of Rule 8 of the Pension Rules is silent
about opportunity of hearing, but neither the dispensing with an
opportunity of hearing is urgent nor is any other purpose expected to be
achieved by denying the benefit of opportunity of hearing.

If an opportunity of hearing is granted, an employee can
point out the mitigating family circumstance, the role in the criminal trial
which led to his conviction or other circumstances as to why the pension
should not be stopped and that too for life. Therefore, in case of a
pensioner, the rule of natural justice would warrant an opportunity of
hearing, at least of serving a show cause and elucidating the reply of the
pensioner and thereafter, pass an order as may be considered appropriate

by the authority so as to enable the appellate authority or the judicial



courts to test the legality of the same while exercising the powers of the
judicial review.

4 {
16. Thus, the first question of law is answered that a show cause

notice is required to be given to the retired government servant convicted
by the criminal Court. As a consequence thereof, we find that the order
passed by this Court in the case of Dau Ram Maheshwar (supra) is

correctly decided.

P

(Hemant Gupta) (Subodh Abhyankar)
Chief Justice Judge

Per Sujoy Paul, J. (Dissenting)

L. The pivotal question before us, in nutshell is whether a
retired employee after his conviction in a serious crime is entitled to get
an opportunity of hearing before imposition of punishment as per Rule 8

of the Pension Rules?

2. Sub-Rule (2) of Rule 8, in no uncertain terms, makes it clear
that where a pensioner is convicted of a serious crime, action against him
under Sub-Rule (1) shall be taken in the light of the judgment of the
Court relating to such conviction. The law makers in Sub-Rule (3) of
Rule 8 provided an opportunity of hearing to the retired government
servant. This Sub-Rule is applicable when competent authority considers

that the pensioner is prima facie guilty of grave misconduct.
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3. In view of settled legal position, the principles of natural
justice are to be read into the provision unless the statutory provision
either specifically or by. necessary implication excluded the application

of principles of natural justice.

4, Before dealing with the rule in hand, it is profitable to refer
to certain authorities on this aspect. In 1970 (2) SCC 458 [Union of

India vs. Col. J.N. Sinha] the Court opined as under:

“8. ... it is true that if a statutory provision can be read
consistently with the principles of natural justice, the Court
should do so because it must be presumed that the
legislatures and the statutory authorities intend to act in
accordance with the principles of natural justice. But if on the

other hand a statutory provision either specifically or by

necessary implication excludes the application of any or all

the principles of natural justice then the Court cannot ignore

the mandate of legislature or the statutory authority and read

into _the provision concerned the principles of natural

justice.”
[Emphasis Supplied]
<A The Constitution Bench in Maneka Gandhi vs. Union of

India, 1978 (1) SCC 248 dealt with the aforesaid aspect and held:

“I4. ... now, it is frue that since the right to prior notice and
opportunity of hearing arises only by implication from the
duty to act fairly, or to use the words of Lord Morris of
Borth-Y-Gest, from 'fair play in action’, it may equally be

excluded where, having regard to the nature of action to be

taken, its object and purpose and the scheme of relevant

statutory provision, fairness in action does not demand its

implication and even warrants its exclusion.
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182. ... in this connection, it cannot be denied that the
legislature by making an express provision may deny a
person the right to be heard. Rules of natural justice cannot
be equated with the fundamental rights.”

[Emphasis Supplied]

6. After considering the judgment of JLN. Sinha (Surpa), in the

same paragraph it is stated-

“The rules of natural justice are not embodied rules nor can
they be elevated to the position of the fundamental rules....

but if a statutory provision either specifically or by necessary

implication excludes the application of any rules of natural

Justice then the Court cannot ignore the mandate of

legislature _or the statutory authority and read into the

concerned provision the principles of natural justice.”
[Emphasis Supplied]

T In Swadeshi Cotton Mills (Supra), the Apex Court again
held that the rules of natural justice can operate only in areas not covered
by any law validly made. They can supplement the law but cannot
supplant it. If a statutory provision either specifically or by inevitable
implication excludes the application of the natural justice, then the Court

cannot ignore the mandate of legislature. (Para 31).

8. In 1994 (5) SCC 267, Dr. Rash Lal Yadav vs. State of Bihar

the same principle is reiterated by holding-

“9. What emerges from the above discussion is that unless the

law _expressly or by necessary implication excludes the

application of the rules of natural justice, Courts will read the

said requirement in enactment that are silent and insist on its



application even in cases of administrative action having civil

consequences.”

[Emphasis Supplied]

9. In catena of judgments it was held that the requirements of
natural justice depend on the circumstances of the case, the nature of the
inquiry, the rules under which authority is acting, the subject matter to be
dealt with and so forth (See: 2010 (13) SCC 255 [Natwer Singh vs.
Director], B Sudershan Reddy, J in Narwer Singh (Supra) expressed his
view that “concept of fairness is not a one way street. The principles of
natural justice are not intended to operate as road blocks to obstruct
statutory inquires.... the extent of its applicability depends upon the

statutory frame work.”)

10. In view of the aforesaid judgments of Supreme Court, the
core issue is relating to the interpretation of Rule 8 of the Pension Rules.
Whether Rule 8 (2) specifically or by necessary implication excludes the
principles of natural justice, is the point to ponder upon. The contention
of the petitioner is that if an opportunity of hearing is granted, the retired
employee can point out his personal hardship, the nature of involvement
in the criminal case which resulted into his conviction and other
circumstances. Hence, there is no harm if principles of natural justice are
followed. Such grant of opportunity to the retired employee as per
principles of natural justice will not cause any prejudice to the

department.
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11. Before dealing with aforesaid aspect, it is apposite to
mention that in my view Sub-rule (2) of Rule 8 does not expressly
excludes the application of principles of natural justice. Sub-rule (3), as
noticed, provides an opportunity of hearing when competent authority
considers that pensioner is prima facie guilty of grave misconduct. In
Sub-rule (3), principles of natural justice were inserted in a mandatory
form, whereas in Sub-rule (2), it is provided that action shall be taken in
the light of the judgment of the Court relating to such conviction. In the
manner Sub-rule (2) is worded, in my considered opinion, it has
impliedly excluded the principles of natural justice. The golden rule of
interpretation of a statute is that interpretation must depend on the text
and the context. Neither can be ignored. Both are important. That
interpretation is best which makes the textual interpretation match the
contextual. A statute is best interpreted when we know why it was

enacted (See: 1987 (1) SCC 424, RBI vs. Peerless General Finance Co.

Ltd.).

12, Article 311 of the Constitution or Rule 19 of CCA Rules
provides that an employee can be punished on the ground of conduct
which has led to his conviction on a criminal charge. If an existing
employee is convicted on a serious criminal charge, he can be dismissed
or removed from service. Needless to mention that when an existing

government employee is dismissed or removed from service, his source
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of livelihood, remaining years of service as well as and right to get
pension and retiral dues comes to an end. Thus, penalty/termination on
an existing employee on the ground of conviction is much severe than

the case of an retired government employee who loses pension.

13. In Divisional Personnel Officer Southern Railways vs. T.R.
Challppan, 1976 (3) SCC 190 a three judge Bench of Supreme Court
considered a provision analogous to Rule 19 of CCA Rules and held that
delinquent employee should be heard before imposition of penalty. This
judgment of Challppan (Supra) to the extent it holds that the employee
should be heard before imposition of punishment was overruled by the
Constitution Bench of the Supreme Court in Tulsiram Patel (Supra). It is
pertinent to mention here that argument advanced before the Supreme
Court was that if principles of natural justice are followed, it will not
cause any prejudice. The employee will get an opportunity against the
penalty proposed. He will be able to convince the disciplinary authority
that the nature of conduct attributed to him did not call for his dismissal,
removal or reduction in rank . The government servant will be able to
point out that the offence of which he was convicted was a trivial or a
technical one in respect of which a small punishment can be imposed. It
is profitable to quote the relevant para from Tulsiram Patel (Supra).

“It was submitted on behalf of the government servants that
an inquiry consists of several stages and, therefore, even
where by the application of the second proviso the full inquiry
is dispensed with, there is nothing to prevent the disciplinary

authority from holding at least a minimal inquiry because no
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prejudice can be caused by doing so. It was further submitted
that even though the three clauses of the second proviso are
different in their content, it was feasible in the case of each of
the three clauses to give to the government servant an
opportunity of showing cause against the penalty proposed to
be imposed so as to enable him to convince the disciplinary
authority that the nature of the misconduct attributed to him
did not call for his dismissal, removal or reduction in rank.
For instance, in a case falling under clause (a) the
government servant can point out that the offence of which he
was convicted was a trivial or a technical one in respect of
which the criminal court had taken a lenient view and had
sentenced him to pay a nominal fine or had given him the
benefit of probation. Support of this submission was derived
JSrom Challappan's case ..... It was further submitted that
apart from the opportunity to show cause against the
proposed penalty it was also feasible to give a further
opportunity in the case of each of the three clauses though
such opportunity in each case may not be identical. Thus, it
was argued that the charge-sheet or at least a notice
informing the government servant of the charges against him
and calling for his explanation thereto was always feasible. It
was further argued that though under clause (a) of the second
proviso an inquiry into the conduct which led to the
conviction of the government servant on a criminal charge
would not be necessary, such a notice would enable him to
point out that it was a case of mistaken identity and he was
not the person who had been convicted but was an altogether

different individual. It was urged that there could be no

practical _difficulty _in_serving such charge-sheet to the

concerned government servant because even if he were
sentenced to imprisonment, the charge-sheet or notice with
respect to the proposed penalty can always be sent to the jail

in which he is serving his sentence. ....

[Emphasis Supplied]
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14. The said argument could not find favour and Apex Court

ruled that -

“the consideration under Rule 14 of what penalty should be

imposed upon a delinquent railway servant must, therefore,

be ex parte and where the disciplinary authority comes to the

conclusion that the penalty which the facts and circumstances
of the case warrant is either of dismissal or removal or

reduction in rank, no opportunity of showing cause against

such penalty proposed to be imposed upon him can be

afforded to the delinquent government servant. Undoubtedly,

the disciplinary authority must have regard to all the facts and

circumstances of the case as set out in Challappan case. As

pointed out earlier, considerations of fair play and justice

requiring a hearing to be given to a government servant with

respect to the penalty proposed to be imposed upon him do

not enter into the picture when the second proviso to Article
311(2) comes into play and “....To recapitulate briefly, where

a disciplinary_authority comes to know that a government

servant has been convicted on a criminal charge, it must

consider whether his conduct which has led to his conviction

was such as warrants the imposition of a penalty and, if so,

what that penalty should be. For that purpose it will have to

peruse the judgment of the criminal court and consider all the
facts and circumstances of the case and the various factors set

out in Challappan case. This, however, has to be done by it ex

parte_and by itself. Once the disciplinary authority reaches

the conclusion that the government servant’s conduct was
such as to require his dismissal or removal from service or
reduction in rank he must decide which of these three
penalties should be imposed on him. This too it has to do by
itself and without hearing the concerned government servant
by reason of the exclusionary effect of the second proviso.
The disciplinary authority must, however, bear in mind that a
conviction on a criminal charge does not automatically entail

dismissal, removal or reduction in rank of the concerned
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government servant. Having decided which of these three
penalties is required to be imposed, he has to pass the
requisite order. A government servant who is aggrieved by
the penalty imposed can agitate in appeal, revision or review,
as the case may be, that the penalty was too severe or
excessive and not warranted by the facts and circumstances of
the case. If it is his case that he is not the government servant
who has been in fact convicted, he can also agitate this
question in appeal, revision or review. If he fails in the
departmental remedies and still wants to pursue the matter, he
can invoke the court’s power of judicial review subject to the
court permitting it. If the court finds that he was not in fact
the person convicted, it will strike down the impugned order
and order him to be reinstated in service. Where the court
finds that the penalty imposed by the impugned order is
arbitrary or grossly excessive or out of all proportion to the
offence committed or not warranted by the facts and
circumstances of the case or the requirements of that
particular government service the court will also strike down

the impugned order.”

(Emphasis supplied)
15, In my considered opinion, neither in Rule 19 of CCA Rules
nor in Sub-rule (2) of Rule 8, principles of natural justice can be read
into. Indeed, principles of natural justice are excluded by implication in
both the aforesaid provisions for same reasons. The sole basis of decision
of competent authority will depend upon judgment of conviction arising
out of conduct/crime of delinquent. Once an existing or a retired
employee is convicted for a serious offence/crime, the only requirement

of the rule (Rule 19 of CCA Rules or Rule 8(2) of Pension Rules) is that

the competent authority shall take a decision regarding penal action in

11
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the light of judgment of the Court. No opportunity of hearing is required
to be provided to such existing/retired employee before taking action
under Rule 8 (1) or Rule 19. It is noteworthy that in Tulsiram Patel
(Supra), the Supreme Court categorically laid down that the competent
authority while taking decision regarding punishment must bear in mind
that a conviction on a criminal charge does not automatically entails
dismissal, removal or reduction in rank of the government servant.
Considering the judgment of conviction, even a lessor punishment can be
imposed. The liberty is reserved to the government servant who is
aggrieved by the penalty imposed, to assail it in appeal, revision or
review or seek judicial review of the same before a court of competent
jurisdiction. The said view of Tulsiram Patel (Supra) was followed by

the Full Bench of this Court in Laxmi Narayan Hayaran (Supra).

16. In view of aforesaid analysis, my opinion regarding question
No.1 is that no opportunity of hearing is required to be given to a retired
government servant before taking a decision under Sub-rule (1) of Rule 8
and such decision needs to be taken by competent authority in the light
of the judgment of the Court relating to such conviction. Since Rule 8(2)
impliedly excludes the principles of natural justice, this Court cannot
ignore the mandate of statutory authority and read into the provision
concern the principles of natural justice. Needless to emphasis that if
retired employee is aggrieved by such punishment, he can seek redressal

from departmental/judicial Forum, as the case may be. The necessary



O T)

corollary of aforesaid view is that Dauram Mahawar (Supra) is not

correctly decided. It is opined accordingly.

(Sujoy Paul)
Judge
ORDER
In view of the majority opinion, it is held that opportunity of
hearing is required to be provided before an order of stoppage of pension
is passed under Section 8(2) of the Civil Services (Pension) Rules, 1976
and that judgment of Dau Ram Maheshwar Vs. State of M.P. and

another reported as 2017(1) MPLJ 640 is correctly decided.

(Hemant Gupta) (Sujoy Paul) (Subodh Abhyankar)
Chief Justice Judge Judge

Anchal / s@if/
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BENCH AT GWALIOR

(UM E M O/

To,
\/Ae Chief Secretary,
Government of M.P.,

BHOPAL(MP)

Gwalior, dt. 21.11.2017

\ 2. The Principal Secretary,
General Administration Department ,
‘2 (L Government of M.P., Vallabh Bhavan
Q& BHOPAL(MP)
g
cﬁ b 3. The Principal Secretary,
\;ﬁ - Department of Revenue,
i R Government of M.P., Vallabh Bhavan,
33 BHOPAL(MP)

ub:- Regarding transmission of a copy of order dt. 21.09.2017
passed by Hon'ble Court in Writ Petition no. 7120/15 (Smt.
Tarabai Vs. Smt. Shantibai & Ors.).

e

With reference to the subject cited above, please find enclosed

herewith a true copy of order dt. 21.09.2017 passed by Hon'ble Court in

5o/
ST

Writ Petition no. 7120/2015 (Smt. Tarabai Vs. Smt. Shantibai & Ors.)
};‘ for information and necessary compliance. ‘ '
o 5 i :
| §§ S Encl:i-  As above.
\is g‘) Q1.1 7
-3 (G.S.DUBEY) L
_PRINCIPAL REGISTRAR . _.. ‘s
‘Principal Registrar : 9
High Court of Madhya Pradesh \19\ L)
_Bench Gwallor




] W.P.No.7120/2015

HIGH COURT OF MADHYA PRADESH -
BENCH AT GWALIOR

:SINGLE BENCH: S rat oo

i ¥
ON'BLE SHRI JUSTICE ANAND PATHAK} ﬁ TRUE C \P*
WRIT PETITION NO.7120/2015 i Seciic.. Ufficey
AFFIXED AT GWALIOR _ ? High Court of p_p
Smt. Tarabai . Benci Gwalior
Vs. SR e

Smt. Shanti Bai & Ors.

Shn N.K. Gupta, learned senior counsel with Shri Ravi Gupla,
learned counsel for the petitioner. o
Shri Prashant Sharma, learmed counsel for respondent No.1 -Smt.
Shanti Bai.

Shri Anand Singh Sikarwar, learned counsel for respondent No.10.

Whether approved far reporting : Yes

Law laid down:

Every quasi-judicial/administrative order passed by the
administrative authority must bear reason as it promotes clarity in
governance and recipient of the order can analyse it objectively and
pendency of the case before the Courts can be reduced drastically.

Practicg_; _of respondents that cases -are decided in one line,
phrase “umvvr -y ReEwywd smra AT s @ (case is
rejected after due consideration) is against the doctrine of 'Natural
Justice'.

Administrative  authorities ~ while  performing  quasi-

~ judicial/administrative function must abreast with basic knowledge of
statutes in which they are dealing with along with procedural law.

Time has come when 'Rule of Law’ must be treated as one of
the essential components of infrastructure so that development of
other components of infrastructure may‘nb_t be sacrificed at the altar
of réiis-governance. : | _

_-_ While_deciding the case.in a-slip_shod_manner. quoting_“gmxvr.. ... .
oo RreiRra ama R ST €7 is an antithesis to the 'Rule of '
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Directions given by High Court are to be complied with by
authorities specially if the order attained finality.

Fhkkhkhkkhkdhk

ORDER
(Passed on 21-09-2017)

This is second visit of petitioner. being crestfallen by . .

the order dated 23-09-2015 (Annexure P/1) passed by respondent
No.10 whereby the application under Order XIV Rule 2 of CPC has
been rejected.

2- Precisely stated facts of the case for adjudication are
that respondent No.1 -Smt. Shanti Bai filed an election petition
under Section 122 of M.P. Panchayat Raj Avam Gram Swaraj
Adhiniyam, 1993 whereby election on the post of Sarpanch, Gram
Panchayat, Lachayara, Block Kurwai District Vidisha was
challenged. As per the submissions and pleadings contained in

petition memo, election petition carried certain deficiencies as per

M.P. Panchayat (Election Petition, Corrupt Practices and

DiSquaIiﬁcalion from Membership) Rules, 1995. It further appears’

that the Election Tribunal framed the issues and issue No.3 was
framed about maintainability of election petition, therefore,

petitioner filed an application under Order XIV Rule 2 of CPC that™ ™ - -

issue No.3 which was framed regarding maintainability of election
petition is a legal issue, hence, the same be heard and decided as
preliminary issue. fhg said contention was duly replied by the
election petitioner (respondent No.1 herein) admitting the fact that
on the date of filing of election petition, security depoéit was not
made and security deposit was made to Tahsildar on 26-04-2015;
after filing the election peliton on 24-02-2015. Therefore,
according to learned counsel for the petitioner; violation of rule 7
of Rules of 1995 was apparent and being a mandatory condition,
the said question ought to have been ~considered by the authority

as preliminary issue. In the case of election of Gram Panchayat
specified_authority is_Sub_Divisional Officer (SDO) and. _as . .
.respondent No.10 was holding the said post at the relevant point of

&)
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time, therefore, arrayed as party respondent (later on;-after filing of
writ petition). The authority vide order dated 01-07-2015 dismissed
the application preferred by the petitioner under Order XIV Rule 2
of CPC in a slipshod manner. Annexure P/6 reveals that no reason

has been _ assigned for dismissal of the application nor any”

conclusion has been arrived at for such dismissal.

3- Being aggrieved by the said order, petitioner
preferred writ petition bearing No.4567/2015 in which vide order
dated 21-07-2015, this Court allowed the petition on the ground
that the order passed by the SDO lacks any reason or finding
whereas reasons are heartbeat of every judicial order. Matter was
remanded back to the authority for fresh adjudication of the
controversy wherein application under Order X1V Rule 2 of CPC
had io be decided afresh. Respondent No.10 again passed the
same cryplic order dated 23-09-2015 vide Annexure P/1; which is
under challenge in this writ petition. ‘

4- According to learned counsel for the pelitioner, when
Sub Divisional Officer earlier passed the order dated 01-07-2015

then this Court found the said order bereft of any reason and ... _

therefore, “while deciding ' the said petition, remanded the matter
back for consideration of application under Order XIV Rule 2 of
CPC afresh. Still respondent No.10 showed the same attitude and
passed the order in a slipshod manner without assigning any
reason. Same is arbitrary, illegal and contemptuous in nature.
Quasi judicial authority is duty bound to pass reasoned order so
that it can be analyzed by the higher authority objeétively when
matter goes into appeal or revision. Leamed counsel for the
petitioner  submits that respohdent No.10 has not considered spirit
of earier order passed by this Court and repeated the same
mistake, therefore, réspondent No.10 be suitably punished for the

willful disobedience of the order in not adhering to the directions’

given by this Court in writ petition. Besides the arguments on
merits, leamed counsel for the petitioner raised the ground of

violation of princip!e of natural justice also. He referred the™ =

judgment rendered by the Hon'ble Apex Court in the matter of
Kranti Associates Private Limited & Anr. Vs: Masood Ahmed
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< 5- Learned counsei for respondent No.1/contesting

respondent was not in a position to support impugned order. He
fairly concedes that the order impugned suffers from arbitrariness
and illegality. He faily admits that the prescribed authority should
have passed the impugned order while assigning reason.

6- It appears that during pendency of writ petition,
petitioner impleaded authority (i.e. respondent No.10) by name who
has passed the order and appropriate application was moved for
impleadment of SDO, Kurwai District Vidisha by name. Therefore,
respondent No.10 was added in the array of respondents.
Respondent No.10 was noticed and was represented through her
counsel and reply was filed. In the reply, respondent No.10

submits that maintainability of election petilion is mixed gquestion

of fact and law, therefore, decision in respect of maintainability of
election petition cannot be taken without taking evidence and

without ascertaining the facts, therefore, she has rightly passed
the impugned order.

7- According to her, the fact regarding security deposit by
respondent No.1 at the time of filing of election petition is matter
of record and therefore, as preliminary issue it cannot be decided.
She prayed for dismissal of writ petition.

8- Heard leamed counsel for the parties at length and
perused the documents’ appended thereto.

9- Initially, in the first round of litigation, vide order dated
01-07-2015, reseondenl No.10 passe-d the order in which the order
over application under Order XIV Rule 2 of CPC has been passed
in a slipshod -manner. The seid one line order contains following
remarks “CPC 14 /2 &7 anaeq faammrra e fsar o 8

10- Petitioner preferred writ  petition  No.4567/2015- - -

challengmg the said order dated 01-07-2015 and on 21-07-2015,

this Court passed a detailed and exhaustive order quoting the .

judgment rendered by the Hon'ble Apex Court in the matter of
Kranti Assecia'es- Private Limited (supra) The said queie is
reproduced for reference as under: !

“(a).In India.the pdmfa! drend has always
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been to record reasons, even in administrative
decisions, if such decisions affect anyone
pre udicially.

(b) A quasi-jdicial authority must record
reasons in support of its conclusions.

(c) Insistence on recording of reasons is
meant to serve the wider principle of jstice that
Justice must not only be done it must also appear
to be done as well. . .

(d) Recording of reasons also operates as
a valid reslraint on any possible arbitrary exercise

- of jdicial and quasi-udicial or even

administrative power.

(e) Reasons reassure that discretion has
been exercised by the decision-maker on
relevant grounds and by disregarding extraneous
considerations.

(f) Reasons have virtually become as
indispensable a component of a decision-making
process as observing principles of natural justice
by pdicial, quasi-pdicial and even by
administrative bodies.

{g) Reasons facilitate the process of jdicial
review by superior courts. '

(h) The ongoing pudicial trend in all
countries committed to rule of law and
constitutional governance is in favour of reasoned
decisions based on relevant facts. This is virtually
the lifeblood of judicial decision-making ustifying
the principle that reason is the soul of ustice.

(i) Judicial or even quasi-judicial opinions
these days can be as different as the judges and
authorities who deliver them. All these decisions
serve one common purpose which is o
demonstrate by reason that the relevant factors
have been objectively considered. This is
important for sustaining the litigants' faith in the
Jjustice delivery system.

() Insistence on reason is a requirement for
both judicial accountability and transparency.

(k) If a judge or a quasi-judicial authority is
not candid enough about his/her decision-making
process then it is impossible to know whether the
person deciding is faithful to the doctrine of
precedent or to principles of incrementalism.

(1) Reasons in support of decisions must be
cogent, clear and succinct. A pretence of reasons
or ‘rubber-stamp reasons” is not to be equated
with a valid decision-making. process.

~_ (m) It cannot be doubted that transparency
is the sine qua non of restraint on abuse of
judicial powers. Transparency in dedsignmaking
"not only makes the jdges and decisionmakers
less prone to errors but also makes them subgct
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to broader scrutiny. -

(n) Since the requirement to record
reasons emanates from the broad doctrine of
fairness in decision-making, the said requirement
is now virtually a component of human rights and
was considered  part  of  Strasbourg
Junsprudence.

(o) In- all common law jnsdictions
jdgments play a vital role in setting up
precedents for the future. Therefore, for
development of law, requirement of giving
reasons for the decision is of the essence and is
virtually a part of "due process”.

11- After considering mandate of Hon'ble Apex Court, this
Court set aside the order dated 01-07-2015 with a direction to the
SDO/Election Tribunal to decide the application under Order XIV
Rule 2 of CPC in accordance with faw. After remand, the matter
was returned back to the SDO (respondent No.10 herein) and
respondent No.10 again passed the same order without any
alphabetical alteration even. It reads as under:
“CPC 14 /2 &1 afdeA faarmra @fRw fEar snan g9

12- Only change after remand in the impugned order is

that earlier the word “fR¥a" has been used for rejection and now

in the impugned order -the word “®&f¥@” has been used for ‘

rejection, rest of the alpﬁabeliéal ekpréséions are same.

13- Reiterating the mandate of Hon'ble Apex Court while
discussing the importance of “Reason” by the Judicial, Quasi
Judicial and Administrative Authorities meandering through the
realm of Reason and its Importance in the decision making process,
said principles are again reproduced to make these Principles; a

‘Reality than a Ritual' by the decision making authorities. These

principles are:

“(a) In India the dicial trend has always
been to record reasons, even in administrative
decisions, if such decisions  affect anyone
pre udicially.

- (b) A quasi-jdicial authority must record
reasonsin support of its conclusions.

(c) Insistence on recording of reasons is
meant to serve the wider principle of j:stice that
Justice must not only be done it must aiso appear
to be done as well. _ ; ‘

(d) Recording of reasons also operates as
a valid restraint on any possible arbitrary exercise
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of judicial and quasi-judicial or- even
administrative power.

(e) Reasons reassure that discretion has
been exercised by the decision-maker on
relevant grounds and by disregarding extraneous
considerations.

(f) Reasons have virtually become as
indispensable a component of a decision-making
process as observing principles of natural justice
by . judicial, quasi-judicial and even by
administrative bodies.

(g) Reasons facilitate the process of judicial
review by superior courts.

(h) The ongoing jdicial trend in all
countries committed to rule of law and
constitutional governance is in favour of reasoned
decisions based on relevant facts. This is virtually
the lifeblood of udicial decision-making justifying
the principle that reason is the soul of ustice.

(i) Judicial or even quasi-judicial opinions

these days can be as different as the judges and

authorities who deliver them. All these decisions
serve one  common purpose which is (o
demonstrate by reason that the relevant factors
have been objectively considered. This Is
important for sustaining the litigants' faith in the
justice delivery system. '

(J) Insistence on reason is a requirement for
both judicial accountability and transparency.

(k) If a udge or a quasi-judicial authority is
not candid enough about his/her decision-making
process then it is impossible to know whether the
person deciding is faithful to the doctrine of
precedent or to principles of incrementalism.

(/) Reasons in support of decisions must be
cogent, clear and succinct. A pretence of reasons
or ‘rubber-stamp reasons” is not to be equated
with a valid decision-making process. .

(m) it cannot be doubted that transparency

is the sine qua non of restraint on abuse of

judicial powers. Transparency in decision-making
not only makes the judges and decisionmakers
less prone to errors but also makes them subject
to broader scrutiny. z

(n) Since the requirement to record
reasons emanales from the broad doctrine of
faimess in decision-making, the said requirement
is now virtually a component of human nghts and
was considered  part of - Strashourg
Jurisprudence.- '

(o) In all common -law jpnsdictions
judgments play a vital role in sefting up

" precedents for the future. Therefore, for

development of ~law, requirement of giving
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reasons for the decision is of the essence and is
virtually a part of “due process”.

14- Repeation of said principles are to bring home the
point that reasons are hearibeats -of conclusion. Where any
authority acting as quasi judicial authority or as administrative
authority, must record reason for arriving to a conclusion so that it
facilitates the process of judicial review by superior Court or

authority. It reduces the subjectivity and promote objectivity and - ™ - -

omits arbitrariness. The concept adopted by the administrative
authority while deciding the case of an employee under
administrative authority or case of a citizen while functioning as

quasi-judicial authority needs to be decided by Reason. It is seen
repeatedly-by this Court that administrative authorities have coined '

a phrase (in common parlance) while deciding the case of a
litigant,. employee or citizen by quoting “um¥vT vl fRrarmRra
arr=g f&ar e €7, This is an antithesis to the 'Rule of Law' and
mandate of Hon'ble Apex Count which repeatedly guided and
asserted for giving ‘'Reasons' in the judicial, quasi-
judicial/ladministrative orders. What discuss'ion or conclusion was
in the mind of decision maker is reflected through Reasons and

therefore, administrative authorities which at times perform quasi-

judicial functions also; must record Reasons rather than concealing . ..

their thoughtful considerations/whims and fencies under the veil of

phrase “umvvl quf fagmmyra smr f&ar sar & (case s

rejected after due consideration). This is against the fair play and

transparency, which has been declared as a part of principle of

natural justice {See:Dev Dutt Vs. Union of India and others,” =~

(2008) 8 SCC 725}. Similarly the doctrine (natural justice) is now
termed as synonym of fairness in the concept of justice and stands

as the most accepted methodology of a governmental action and

soul of the natural justice is fair pléy in action. Thus, natural justice

has an expanding content and not stagnant concept.

15- Originally there were said to be-only two principles of |
natural justice: (1) the rule against bias and (2) the right to be

heard (éudi alteram partem).: However, subsequently, as noted in
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A.K. Kraipak and Ors. Vs, Union of India.& Ors (1969) 2 SCC 262
and K.l. Shephard and others Vs. Union of India and others

(1987) 4 SCC 431, some more rule came 1o be added to the rules

of natural justice, e.g. the requirement to give reasons vide S.N. - ~

Mukherjee Vs. Union of India, (1990) 4 SCC 594. In Mrs.
Maneka Gandhi Vs. Union of India and another, (1978) 1 SCC
248 (vida paras 56 to 61) it was held that natural justice is part of
Article 14 of the Constitution. _

16- The Honble Apex Court in historic decision, AK.

= Kraipak and Ors. {supra) has pointed out that the concept of quasi-
judicial power has been undergoing radical change and such~ =~

dividing line between an administrative power and a quasi-judicial
power is quite thin and is being gradually obliterated. For
determining whether a power is an administrative power or a quasi-
judicial power one has to look to the nature of the power conferred,
the person or persons on whom it is conferred, the framework of the
law conferring that power, the consequences ensuing from the

exercise of that power and the manner in which that power is .

expected to.be exercised.-Later on, in other celebrated judgment of

Mrs. Maneka Gandhi (supra) and Mohinder-Singh Gill- and -

another Vs..Chief Election Commissioner, New Delhi and

others, (1978) 1 SCC 405 has expanded and explained the scope.

of natural justice. Therefore, administrative authorities are duty

"bound to assign reasons while deciding the case either funclioning
"+ as quasi-judicial authority or as adm:mstratlve authority. :
17-- " Here in the present case, pemsal of impugned order

reflects three omissions on the part of Presiding Officer; one is she
appears to be ignorant about the provisions of Civil Procedure
Code, 1908 (hereinafter referred as CPC) which she referred in the

order. She missed the chance to understand that CPC includes -

Sections, Orders and Rules. By referring 14/2, she escaped the
legal provision that.it was in respect of Order XIV Rule 2 of CPC,

therefore, administrative/quasi judicial authorities must abreast with =

basic know!edge of statutes in which they are deahng with. For that,
appropriate acclimatization session or refresher . course of such
administrative/quasi judicial authorities can.be conceptualized and
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implemented so that true import of spirit of natural justice and
significance of Reasons may be inculcated in their decision making

... process. ;
1_8- Another omission reflected from the impugned order is
'i'g'norance of Presiding Officer about passing of eadier Court order;

which (Court order) categorically mandates the Presiding Officer to
proceed with the casé by affording opportunity of hearing to the

" parties and to pass a reasoned order. This omission may be
attributable to the Presiding Officer and/or to the ministerial staff = ™~

also which is entrusted with the responsibility of keeping the
record updated and make available to the Presiding Officer for
ready reference.

19- Another omission occurred in the impugned order
(which is the subject matter of discussion itself) is that no Reason
has been assigned in passing the said order, specially in election
petition in which democratic rights of citizenry are intrinsically
involved and therefore, it virtually frustrates the very spirit of

T Constitutional Amendment by which Article 243 has been amended
-and local bodies have been given sufficient democratic and

electoral authorities.

'20- T " From the pleadings madé and submissions advanced

by learned counsel for the parties, it appears that respondent

No.10 was the same authority who passed the order dated 0107- . -

2015 and-“when the matter was challenged in writ petition
No0.4567/2015 and matter went into remand for fresh adjudication,
even then, the second time also, impugned order has been passed
by the same-authority in same manner. At the time of first order
(dated 21-07-2015), reépohﬁent No.10 might not be aware of
sanctity of Reasons while perfornﬁng quasi-judicial- functions, but
when the matter was remanded back by this Court, respbndent
No.10 must have been enlightened by the direction of this Court as

.-.contained in‘the order dated 21-07-2015 passed in writ petition

‘N0.4567/2015. Thereafter repeating.the same mistake, ‘not only

'diéblays arbitrariness but also reflects casualness, negligence
_and/or defiance and has trappings of disobedience of the order’

dated 21-07-2015.
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I 21- Directions given by this Court .are to be-complied with
{/O,P' "7 - .by the authorities especially when the order of this Court attains
finality. Here, the authority (respondent No.10) had to comply the
order but as referred above committed the same mistake. What
would have weighed in the mind of respondent No.10 or what
circumstances persuaded‘her. were not explained in the retum filed

by her. She only elaborated the reasons (subsequently in return) for™

passing the impugned order but elaboration of reasons in the reply
to writ petition cannot make good the infirmity from which the

- impugned order suffers. The Hon'ble Apex Court in the matter of
Mohinder Singh Gill (supra) has used beautiful expression to sum
up while saying:

“The second equally relevant matter is that when
a statutory functionary makes an order based on
certain grounds, its validity must be udged by the
reasons so mentioned and cannot be
supplemented by fresh reasons in the shape of
affidavit or otherwise. Otherwise, an order bad in
the beginning may, by the time it comes to Court
on account of a challenge, get validated by
additional grounds later brought out. We may
here draw attention to the observations of
Commissioner of Police, Bombay Vs
Gordhandas Bhanj, AIR 1952 SC 16. Fublic
" orders, publicly made, in exercise of a statutory
.authority cannot be construed in the light of
explanations subsequently given by the officer
making the order of what he meant, or of what
was in his mind, or what he intended to do. Public
orders made by public authorities are meant to
have public effect and are intended to affect the
actings and conduct of those to whom they are
addressed and must be construed obgectively
with reference to the language used in the order
itself. ‘ '
Orders are not like old wine becoming
better as they grow older.” o S

.22- Therefore, this Court also seeks. effective intervention

- .of-administrative head of the depariment i.e. Principal Secretary
(Revenue or General Adminilstratibe Department as the case may
be) to reach to the truth and weed out chaff from the grains.’
Principal Secretary is advised to give directions for preliminary
enquiry - to competent authority’ of respondent- No.10 about-
casuatnésslnegligenqe of respondent No.10 while performing duty™ ~
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as quasi-judicial authority and lapses of her ministerial staff, if any.
In the said preliminary enquiry proper opportunity of hearing be
provided io respondent No.10 (Ms. Trapti Shrivastava) who was
working as SDO, Kurwai District Vidisha at the relevant point of
time when the impugned order dated 23-09-2015 has been passed

in the election petition as well as to all other emring persons. After

conducting the preliminary enquiry if the case is found to be
appropriate one for proceeding for departmental enquiry then the
same shall be proceeded with the procedure in accordance with law
and if the case involves bonafide lapse then they may be

- ..exonerated. It is made clear that the opinion expressed about the

lapse of respondent No.10 and her ministerial staff is found prima
facie, on the basis of record in hand, therefore, authorities have to
arrive to the conclusion about their alleged lapses only through
procedure as per law. Anxiety of this Court is not for punishment but
for sending a reminder to the authorities and their staff functioning
as public servants to match demacratic aspirations of public at
large. '

23- At this stage, this Court also takes opportunity to seek

effective intervention of administrative head of the State i.e. Chief...=-....

Secretary “with expectation that suitable orders/suggestions /
directions would be issued to the admnmslratave!quasn ]udlcnal
authorities who are functioning under the aegis of Chief Secretary
and his other departmental functionaries, Principal Secretaries efc.
who are mvolved in decision making process to incorporate

""Reasons as part of their decision making process, instead of
- deciding the cases in a slipshod manner and/or by making written

and mechanical endorsement “g1" famTiRTa 3p=a faar wmar &7
24- This would have laudable purpose because it will
promote clarity in governance and recipient of the order would be in
a position to challenge the same before higher authorities on basis

of reasons assigned in the order. This endeavour of Administrative

Machinery would drashcally reduce pendency of the cases before

this Court (mc‘udmc Civil/Crimina! Courts) because laigr rimber of

cases are.pending before the Courts- due to non assignment of

Reasons while deciding the cases of citizenry in general and/or
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employees of State in particular and after keeping pending for

years together cases are ultimately remanded back to the:

authorities for fresh adjudication on merts. If reasons are

QSsigned then fate of the case . would be known to the

APt =l

employeel/litigant/aggrieved person while challenging the order or.: -

accepting the said order as fate accomplii. Other suggestions
issued in preceding paragraphs must also  be thoughtfully
considered. Steel frame of this State (Madhya Pradesh) must

recollect in hindsight about the glorious past it possessed when it

had efficient and effective administrator like Mr. R.P. Naronha and
Mr. K.F. Rustamiji.

25- Time has come when ‘Rule of Law' must be treated
as one of the essential components of infrastructure (like Roads,
Water, Electricity and Communication), so that development of
other components of infrastructure may not be sacrificed at the altar
of mis-governance. A sincere thought and endeavour in this
direction is need of the hour.

27 Resultantly, on the basis of cumulative analysis,

impugned order dated 23-09-2015 passed by Sub Divisional Officer,

Kurwai District Vidisha is set aside. Parties are directed to appear

before the said authority on 25-11-2017, the date on which they will

~mark their attendance and take guidance from the Presiding Officer

for further hearing on application under Order XIV Rule 2 of CPC
as per law. .

28- Pdnéipal Registrar of this Court is directed to ‘send
copy of this order to Chief Secretary, ~Govemment of Madhya
Pradesh and Principal Secretary, General Administration
Department and Revenue' Department for information and
compliance.

29 Pelition stands allowed withl the abovementioned

directions. No costs.

(Anand Pathak)
i Judne

é High Court of M.P. . -
Benicih Gwalior
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Shri.N.K. Gupta, learned senior counsel with Shri Ravi Gupta,
learned counsel for the petitioner. :
Shri Prashant Sharma, learned counsel for respondent No.1 -Smit.
Shantli Bai.
Shri Anand Singh Sikarwar, learned counsel for respondent No.10.
Whether approved for reporting : Yes
Law laid down:

Every quasi-judiclal/administrative "order passed by. the
administrative authority must bear rsason as it promotes clarity in
governance and recipient of the order can analyse it objectively and

—

pendency of the case before the Courts can be reduced drastically.
; Practice of respondents that cases are decnded in one line.
phrase "ol o’ feaRTaRTa s Rem Sen €@ (case is
rejecled after due consideration) is against the doctrine of "Natural
Justice'. ‘ ‘

Administrative ~ authorities  while  performing  quasi-
judicial/administrative function must abreast with basic knowledge of
statutes in which they are dealing with along with procedural faw.

Time has come when ‘Rule of Law' must be"!rea_led as one of
the essential components of infrastructure so that-development of
other components of infrastructure may not be ;égfiﬁoed at the altar
of mis-governance. E

While deciding the case in a slipshcd manner quoting “TEYIT
qor RermyRra Wrg AT W 87 is an anlithesis o the 'Rule of
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Directions given by High Court are to be complied with by
authorities specially if the order attained finality.

b aad 2 bt il had

ORDER
{Passed on 21-09-2017)

This is second visit of petitioner being crestiallen by

the order dated 23-09-2015 (Annexure P/1) passed by respondent
No.10 whereby the application under Order XiV Rule 2 of CPC has
been rejected.

2- Precisely stated facts of the case fer adjudication are
that respondent No.1 -Smt. Shanti Bai filed an election petition
under Section 122 of M.P. Panchayal Raj Avam Gram Swaraj
Adhiniyam, 1993 whereby election on the post of Sarpanch, Gram
Panchayal, Lachayara, Block Kurwai Distici Vidisha was
challenged. As per the submissions and pleadings contained in
petition memo, election petition carried certain deficiencies as per
M.P. Panchayat (Eiec(ioh Petition, Corrupt  Practices and
Disqualification from Membership) Rules, 1995. It further appears
that the Election Tribunal framed the issués and issue No.3 was
framed about maintainability of election petition, therefore,

petitioner filed an application under Order XIV Rule 2 of CPC that * ™ - ™~

issue No.3 which was framed regarding maintainability of election
petition is a legal "issue, hence, the same be heard and decided as
preliminary issue. The said contention was duly repfied by the
election petitioner (respondent No.1 herein) admitting the fact that
on the date of filing of election petition, security depésit was not
made and security deposit was made to Tahsildar on 26-04-2015;
after filing the election petiton on 24-02-2015. Therefore,
according to learned counsel for the pelitioner; violation bf rule 7
of Rules of 1995 was apparent and being a mandatory condition,
the said question ought to have been considered by the auU‘[ority
as preliminary issue. In the case of electionof Grafii*Panchayat
specified authority is Sub Divisicnal Ofiicer (SDO) and. . as
fesporide_nl No.10 was holding the said post at the relevant point of

e S ey e e
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lime, therefore, arrayed as party respondent (later on; after filing of
writ pelition). The authority vide order dated 01-G7-2015 dismissed
the application preferred by the petitioner under Order XIV Rule 2
of CPC in a slipshod manner. Annexure P/6 reveals that no reason

has been_ assigned for dismissal of the application nor any "~

conclusion has been arrived at for such dismissal.

3- Being aggrieved by the said order, petitioner
preferred writ petition bearing No.4567/2015 in which vide order
dated 21-07-2015, this Court allowed the petition on the ground
that the order passed by the SDO lacks any.reason or finding
whereas reasons are heartbeat of every judicial order. Matter was
remanded back to the authority for fresh adjudication of the
controversy wherein application under Order XIV Rule 2 of CPC
had to be decided afresh. Respondent No.10 again passed the
same cryptic order dated 23-09-2015 vide Annexure P/1; which is
under challenge in this writ petition. ' ' . '
4- According to leamed counsel for the petitioner, when
Sub Divisional Officer earlier passed the order dated 01-07-2015

then this Court found the said order bereft of any reason and . ..

therefore, “while deciding * the said petition," remanded the matter
back for consideration’ of application under Order XiV Rule 2 of
CPC afresh. Still respondent No.10 showed the same attitude and
passed the order in a slipshod manner without assigning any
r"ééson. Same is arbitrary, illegal and contemptuous - in :nature.
Quasi judicial authority is duty bound to pass reasoned order so
that it can be analyzed by the higher aﬁlhorﬂy objeﬁlively when
matter goes into appeal or revision. Leamed counsel for the
pelitioner submits that respondent No.10 has not considered spirit
of-earier order passed by this Court and repeated the same
mistake, therefore, reépon'd'e_nt No.10. be suitably punished for the
willful disobedience of the order in not adhering to the directions
given by this Court in writ petilion.. Besides the arguments on
merits, leamed counsel for the petitioner raised the ground of
'violalion o.f' principle of natural justice also. He referred the™ ™
judgment rendered by the Hon'ble Apex Courl in the matter of
Kranti Associates Private Limited & Anr. Vs. Masood Ahmed
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 Learned counsel for respondent No.1/contesting
respondent was not in a posilion to support impugned order. He
fairly concedes that the order impugned suffers from arbitrariness
and illegality. He faily admits that the prescribed authority should
have passed the impugned order while assigning reason.
6- It appears that during pendency of writ petition,
petitioner impleaded authority (i.e. respondent No.10) by name who
has passed the order and appropriaie application was moved for
impleadment of SDO, Kurwai District Vidisha by name. Therefore,
respondent No.10 was added in the array of respondents.
Respondent No.10 was noticed and was represented through her
counsel and reply was filed. In the reply, respondent No.10
submits that maintainability of election petition is mixed question

of fact and law, therefore, decision in respect of maintainability of

election petition - cannot -be taken without taking evidence and
without ascertaining the facts, therefore, she has rightly passed
the impugned order.

7- : According to her, the fact regarding security deposit by

‘respondent No.1 at the time of filing of election petition is matter

of record and therefore, as preliminary issue it cannot be decided.
She prayed for dismissal of writ petition.

8- Heard ieamed counsel for the parties at length and
perused the documents appended thereto.

9- Initially, in the first round of litigation, vide order dated
01-07-2015, respondent No.10 passed the order in which the order
over application under Order XIV Rule 2 of CPC has been passed
in a slipshod -manner. The said one line order contains following

remarks “CPC 14 /2 &T @ fammyvra P fen s =71

10 . Pelitioner preferred wril  petition No0.4567/2015- -~

chaflengmg the said order dated 01-07-2015 and on 21-07-2015,

this Court passed a detailed and exhaustive order quoting the .

judgment rendered by the Hon'ble Apex Court in the matter of

Kranti Associates - Private Limited (supra). The said quote is
reproduced for reference as under:
s==- = . -.—="(a)-In-India-the -judicial frend has always
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been fto record reasons, even in administrative
decisions, if such decisions affect anyone
pre judicially.

{b) A quasi-judicial authority must record
reasons in support of its conclusions.

(c) Insistence on recording of reasons is
meant to serve the wider principle of jstice that
Justice must not only be done it must also appear
to be done as well.

(d) Recording of reasons also operales as
a valid restraint on any possible arbilrary exercise
of jdicial and quasi-pdicial or even
administralive power. )

{e) Reasons reassure that discretion has
been exercised by the decision-maker on
relevant grounds and by disregarding exiraneous
considerations.

{f) Reasons have virually become as
indispensable a_component of a decision-making
process as observing principles of natural pstice
by jdicial, quasi-judicial and even by
adminisirative bodies.

(9) Reasons facilitate the process of udicial
review by superior courts.

(h) The ongoing judicial trend in all
countries committed to rule of Jlaw and
constilutional governance is.in favour of reasoned
decisions based on relevant facts. This is virtually
the lifeblood of pdicial decision-making ustifying
the principle that reason is the soul-of jstice.

(i) Judicial or even quasi-judicial opinions
these days can be as different as the jdges and
authorities who deliver them. All these decisions
serve one common purpose which is to.
demonstrate by reason that the relevant factors "
have been objectively considered. This is
important for sustaining the litigants' faith in the
justice delivery system.

(j) Insistence on reason is a requirement for
both jdicial accountability and transparency.

(k) if a judge or a quasi-judicial authority is
not candid enough about his/her decision-making
process then it is impossible to know whether the .
person deciding is faithful to the doctrine of
precedent or lo principles of Incrementalism.

(/) Reasons in support of decisions must be
cogernil, clear and succinct. A pretence of reasons
or ‘rubber-stamp reasons” is not to be equated
with a valid decision-making process. .

(m} It cannot be doubted that transparency
is the sine qua non of restraint on abuse of -
Judicial powers. Transparency in decision-making -

_less prone to emors but also makes them subject
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Court set aside the order dated 01-07-2015 with a direclion to the
SDO/Election Tribuna! to decide the application under Order XIV
Rule 2 of CPC in accordance with law. After remand. the matler
to the SDO (respondent No.10 herein) and

was returned back
respondent No.10 again passed the
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to broader scruliny.

(n} Since the requiremen{ lo record
reasons emanates from the broad doctrine of
faimess in decision-making, the said requirement
is now virtually a component of human rights and
was considered  part  of  Strasbourg
Jurisprudence.

(o) - In- all common law jurisdiclions
judgments play a .vital role in sefting up
precedents for the future. Therefore, for

_ development _of law, requirement of giving

reasons for the decision is of the essence and is
virtually a part of "due process”.

After considering mandate of Hon'ble Apex Coun, this

alphabetical alteration even. It reads as under:

12-

that earlier the word “FIR¥" has been used for rejection and now

“CPC 14 /2 &1 smaeq fawmrs s 5 sman &1

same order without any

Only change after remand in the impugned order is

in the. impugned order:the word “@&miXwi" has been used
rejection, rest of the alphabetical expressions are same:
. Reiterating the mandate of Hon'ble Apex Court while

13-

discussing the importance of “Reason” by

the Judicial, Quasi

Judicial and Adminisirative Authorities meandering through the
realm of Reason and Its Importance in the declsion making process,

said principles are again reproduced to make these Principles; a

‘Reality than a Ritual’ by the decision making authorities. These

principles are:

" “(a) In India the judicial trend has always
been to record reasons, even in administrative
decisions, if such decisions- affect anyone
pre udicially.

(b) A quasi-jdicial authority must record
reasons in support of its conclusions.

(c) -Insistence on recording of reasons is
meant to serve the wider principle of ustice that
Justice must not only be done it must also appear
to be done as well.

(d) Recording of reasons also operales as

-.a velid restraint on any possible-arbitrary exercise- -

for

o
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Vi e of judicial and quasi-udicial or even
QO administrative power.
Ry (e) Reasons reassure thal discretion has

been exercised by the decision-maker on
relevant grounds and by disregarding exiraneous
considerations.

(f) Reasons have virtually become as
indispensable a component of a decision-making
process as observing principles of natural jstice

- by  jpdicial, quasi-pdicial and even by
administrative bodies.

(g) Reasons facilitate the process of judicial
review by superior courts.

(h) The ongoing jdicial trend in ali
counties committed to rule of law and
constitutional governance is in favour of reasoned
decisions based on relevant facts. This is virtually

_ the lifeblood of jdicial decision-making jstifying
S5 the principle that reason is the soul of jusiice.

(i) Judicial or even quasi-judicial opinions
‘these days can be as different as the judges and
authorities who deliver themn. All these decisions
serve one - common purpose which Is o
demonslrale by reason that the relevant faclors
have been objpctively considered. This s

: impoeriant for susteining the litigants’ faith in the
Justice delivery. system.
: " " {j) Insistence on reason is a requirement for
" ‘both jdicial accountability and transparency: :

(k) If & jidge or-a quasi-judicial authonity is
not candid enough about his/er decision-making
process then it is impossible o know whether the

- person deciding is faithful to the doctrine of = 3 -
. precedent or-to principles of incrementalism.

(1) Reasons in support of decisions must be
cogent, clear and succinct. A pretence of reasons
or ‘rubber-stamp reasons” is not to be eguated
with a valid decision-making process.

{m) It cannot be doubted that transparency
is the sine qua non of restraint on abuse of *
jdicial powers. Transparency in decision-making
not only mekes the jdges and decisionmakers
less prone to errors but also makes them subject
to broader scrutiny. '

(n) Since the requirement lo record
reéasons emanales from the broad doctine of
faimess in decision-making, the said requirement
is now virtually @ component of human rights and

1 was considered part of . Strasbourg
g Jurisprudence. - _

o) In all common law jrsdictions
judgments play a vifal role in selting up
precedents for the future. Therefore, for
development of law, requirement of giving




y

o —e—— Y | e s s e e s s

8 W.P.No.7120/2015
reasons for the decision is of the essence and is

virtually a part of “due process”.

14- Repeation of said principles are to bring home the
point that reasons are heartbeats of . conclusion. Where any

authority acti'ng as quasi judicial authority or as adminisirative-

authority, must record reason for arriving to a conclusion so that it
facilitates the process of judicial review by superior Court or

authority. It reduces the subjectivity and promote objectivity and - "~ - -
omits arbitrariness. The 6oncepl adopted by the administrative

authority while deciding the case of an employee under
administrative authority or case of a citizen "while functioning as

quasi-judicial authority needs to be decided by Reason. it is seen

repeatedly-by this Count -thal administrative authorities have coined
a phrase (in common parlance) while deciding the case of a
liigant, employee or citizen by quoting “umvvl Uyl f=RTURTA
s f&ar ST &7, This is an antithesis to the 'Rule of Law' and
mandate of Hon'ble Apex Court which repeatedly guided and
asserted for giving ‘Reasons' "in the ‘judicial; - quasi-
judiciaVadministrative orders. What alsciuss'ibn or condusion was
in the mind of decision maker is reflected tﬁrough R'gaasons and
therefore, administrative authorities which at times lp_erform quask

Judicial functions also; must record Reasons rather than concealing .
their thoughtful considerations/whims and fencies under the veil of -
phrase "umvvr qvi’ fyaRwiG smra fFm wen 8" (case ist

rejected after due consideration). This is against the fair pléy and
transparency, which has been declared as a part of principle of

natural justice {See:Dev Dutt Vs. Union of India and others, ™~

{2008) 8 SCC 725}. Similarly the doctrine (naturél justice) is now
terme_dﬁ.as synonym of fairness in the concept of justice and stands
as the most accepled methodology of a governmental action and
soul of the natural justice is fair play in action. Thus, natural justice
has an expan-ding content and not stagnant concept.

A5-g - Originally there were said to-be-only two principles of
natural justice: (1) the rule against bias and (2) the right to be

wheard (audi alteram partem). However, sbbsequent]y, as noted in

i
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A.K. Kraipak and Ors. Vs. Union of India & Ors (1969) 2 SCC 262

and K.l. Shephard and others Vs. Union of India and others
(1987) 4 SCC 431, some more rule came lo be added to the rules

of natural justice, e.g. the requirement to give reasons vide S.N. = - - -

Mukherjee Vs. Union of India, (1990) 4 SCC 594. In Mrs.
Maneka Gandhi Vs. Union of India and another, (1978) 1 SCC
248 (vida paras 56 to 61) it was held that natural justice is part of
Article 14 of the Conslitution.

16- The Hon'ble Apex Court in historic decision. AK,

.. Kraipak and Ors. {supra) has pointed out that the concepi of quasi-
judicial power has been undergoing radical change and such™ ™"

dividing line between an administrative power and a quasi-judicial
power is quite thin and is being gradually obliterated. For
determining whether a power is an administrative power or a quasi-
judicial power one has to look to the nature of the power conferred,
the person or persons on whom it is conferred, the framework of the
law conferring that power, the consequences ensuing from the

exercise of that power and the manner in which that power is ..

expected to be exercised.-Later on, in other celebrated judgment of

Mrs. Maneka Gandhi "(supra) .and Mohinder Sidgh Gill and
~ another Vs. Chief Election Commissioner, -New ' Delhi-and— -

others, (1978) 1 SCC 405 has expanded and explained the scope

of natural justice. Therefore,.administrativé authorities. are duty
bound to assign reasons while deciding the case either functioning *.
** ‘&s quasi-judicial authority or as administrative authority.

17- " Here In the present case, perusal of impugned order.
reflects three omissions on the part of Presiding Officer; one is she

appears to be ignorant about the provisions of Civil Procedure ’

Code, 1908 (hereinafter referred as CPC) which she referred in the

‘order. She missed the chance to understand that CPC includes

Sections, Orders and Rules. By referring 14/2, she escaped the

. legal provision that it was in respect of Order XIV Rule 2 of CPC,

therefore, administrative/quasi judicial aq‘lh_on'ties must abreast with

‘basic kncw&lédga of statutes in which they are dealing with. For that,
.. appropriate acclimatization session_or refresher -:course of such

administ_rqtiveiduasi judicial: authorities can-be conceptualized and

149
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implemented so that true import of spirit of natural justice and
significance of Reasons may be inculcated in their decision making

- process.

18- Ancther omission reflected from the impugned order is

' 'i'g't"norance of Presiding Officer about passing of earier Court order;
- which (Court order) categorically mandates the Presiding Officer to

proceed with the case by affording opportunity of hearing to the

parties and to pass a reasoned order. This omission may be

attributable to the Presiding Officer andior to ine ministerial stafi -

also which is entrusted with the responsibility of keeping the
record updated and make available lo the Presiding Officer for
ready reference.

19- Another omission occurred in the impugned order
(which is the subject matter of discussion itself} is that no Reason
has been assigned in passing the said order, specially in election
petition in which democratic rights of cilizenry are intrinsically

_involved and therefore, it virtually frustrates the very spirit of
" Constitutiona! Amendment by which Article 243 has been amended
- and local bodles have "been glven suff‘clenl democratlc and

electoral authormes

20- From the pleadings made and subrmss&ons advanced

by. learned counsel for the parties, it appears 'thal respondent

No.10 was-the.same authority who passed the order dated 01-07- ...
2015 and-when the matter was challenged .in writ p'etitioh,.:" o
N0.4567/2015 and matter went into remand for fresh adjudication,

even then,the'second time also, impugned order- has been passed
by the same-authority in same manner. At the time of. first order
(dated 21-07-2015), respondent No.10 might not be aware of
sanctity of Reasons while performing quasi-judicial functions, but
when the matter was remanded back by this Court, respbndent
No.10 must have been enlightened by the direction of this Court as

.contained in the order dated 21-07-2015 passed in writ pelition

No0.4567/2015. Thereafter repeating the same mistake, not only

6i§blays-'arbltrarjness but also reflects casualness, negligence

_andfor defiance and has trappings of disobedience of the order
" 'dated 21-07-2015. -~ - - - o - e

s
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Directions given by this Court are 1o be complied with
--by the authorities especially when the order of this Court attains
finality. Here, the authority (respondent No.10) had to comply the
order but as referred above committed the same mislake. What
would have weighed In the mind of respondent No.10 or what
circumstances persuaded her, were not explained in the retum filed
by her. She only elaborated the reasons (subsequently in return) for™  ~~
passing the impugned order but elaboration of reasons in the reply
to writ petition cannot make good the infirmity from which the
impugned order suffers. The Hon'ble Apex Court in the matter of
Mohinder Singh Gill (supra) has used beautiful expression to sum
up while saying:

“The second equally relevant matter is that when
a statutory functionary makes an order based on
certain grounds, its validity must be judged by the
reasons so menticned and cannol be
supplemented by fresh reasons in the shape of
affidavit or otherwise. Otherwise, an order bad in
the beginning may, by the time it comes to Court
on account of a challenge, gel validated by
additional grounds later brought out. We may
here draw attentionn to the observations of
Commissioner  of - Police, Bombay Vs
Gordhandas Bhanj, AIR 1852 SC 16. Public
orders, publicly made, in exercise of a statutory -
N .authority cannot be construed in the light of
explanations subsequently given by the. officer
making the order of what he meant, or of whal
was in his mind, or what he intended to do. Public
orders made by public authorities are meant to
have public effect and are intended to affect the
actings and conduct of those fo whom they are
addressed and must be construed objpctively
with reference to the language used in the order
itself.
Orders are not like old wine becoming
better as they grow older.” %

22- Therefore, this Court also seeks effective intervention <
- of -administrative head of the department i.e. Principal Secretary
(Revenus or General Administrative Department as the case may
be) to reach to.the truth and weed out chaff from the grains.
5 Principai Secretary is advised to give directions for prellminary
enquiry to competent authority of respondent No.10 about

o —
'i,casqa!nesslnegligence of respondent No.10 while performing duty
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.as quasi-judicial authority and lapses of her ministerial staff_if any. ({/)
. 5 V'I‘r_i-the said preliminary enquiry proper opportunity of hearing be '

provided lo respondent No.10 (Ms. Trapti Shrivastava) who wai_
working as SDO, Kurwai Dism:ﬂmwm point of
fime when the impugned order dated 23-09-2015 has been passed
in the election pelition as weli as to all other erring persons. After -
S conducting the preliminary enquiry if the case is found to be

appropriate one for proceeding for departmental enquiry then the
same shall be proceeded with the procedure in accordance with law
and if the case involves bonafide lapse lhen they may be
. ..exoneraled. It is made clear that the opinion expressed about the
lapse of respondent No.10 and her ministerial staff is found prima
facie, on the basis of record in hand, therefore, authorities have to
amrive to the coniclusion about their alleged lapses only through
procedure as per law. Anxiety of this Count is not for punishment but
for sending a reminder to the authorities and their staff functioning
as public servants to match democratic aspirations of public at
large.
23- At:this stage, this Court also takes opportunity-to seek
effective. intervention of administrative head of the State i.e. Chief...}- -
Secietary “with expactation that suitable orders/suggestions _/
N directions would be issued to the administrative/quasi judicial

authorities who are functioning under the aegis of Chlef Secretary

and his other departmental functionaries, Principal Secretaries eic.

who are involved in decision making process to incorporate

' “Reasons as part of their decision making process, instead of
deciding the cases in a slipshod manner and/or by making written
and mechanical endorsement “99T" fraRmtRTa a0 fFar @var 8.
24- This would have laudable purpose because it will
promote clarity in governance and recipient of the order would be in
a position to challenge the same before higher authorities on basis
of reasons -assigned in the order. This endeavour of Administrative
Machingry would drastically reduce pendency of the cases before
this Court (including CivilCriminai Courts) because large number of
cases are.pending before the Courts. due to non assignment of""";f' TN e
Reasons while deciding the cases of citizenry in general and/or

A i , 4108 b — T e e P S
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employees of State in particular and after keeping pending far
years together cases are ullimately remanded back to the
authorities for fresh adjudication on merits. If reasons _are

" “Zssigned then fate of the case would be known to the

Anil”

employee/litigant/aggrieved person while challenging the order or.. - . .

accepting ~ the said ordér as fate accomplii. Other suggestions
issued in prececing paragraphs must also  be thoughtfully
considered. Steel frame of this State:(Madhya Pradesh) must
recollect in hindsight about the glorious past it possessed when it

" had efficient and effective administratcr like Mr. R.P. Naronha and

Mr. K.F. Rustamii.

25- Time has come when 'Rule of Law’ must be treated
as one of the essential components of infrastructure (like Roads,
Water, Electricity and Communication), so that development of
other components of infrastructure may not be sacrificed at the altar
of mis-governance. A sincere thought and endeavour in this
direction is need of the hour.

.. 27 Resultantly, on the basis of cumulative analysis,

impugned order dated 23-09-2015 passed by Sub Divisional Officer,
Kurwal District Vidisha is. set aside.. Parties are dire;;ted to app-ear' '
before the said authority on 25-11-2017, the date on which they will
mark their attendance and take guidance from the Presiding Officer
for further hearing on application under Order XiV Rule 2 of CPC
as per law.

28- Principal Registrar of this Court is directed o send

copy of this order to Chief Secreiary. Govemment of Madhya

Pradesh and Principal Secretary, General Administration
Department and Revenue Department for information and
compliance.

29 Pelition stands allowed with the abovementioned
directions. No costs. .

(Anand Pathak)
J - Judge

; High Court of M.P. .

X Bench Gwalior

& A, — o —————.
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C 2 N0 974/2012 - MPRRDA Vs. LG Chaudhary | ﬂL% !

(L v ~ e

Ak -~ o aurabh.lawyer@gmail.com> 14 March 2014 = £ 06
* -z il..om, ceomprrda@gmail.com, eincmprrda@rediffmail.com, mp-cexo@nic.in

g - notter perfains to jurisdiction in relation to Works Contract. A two Judge bench of the Supreme Cori i V.
-t . et mai where there is an arbitration agreement in the Works Contract, the M.P. Madhyastham Adhikarar
3% 2:ands impliedly repealed.

e : 1472/2012 filed by undersigned on behalf of MPRRDA against LG Chaudhary, it was contended tha' 1h:
. i zid not lay down correct law as it was in oblivion of Section 2(4) of Arbitration and Conciliatior A
¢ - . =consistent State legislation.

ot o e i o Justice Ganguly and Justice Gyan Sudha Mishra agreed with MPRRDA and held that Section 24}

r= - o oe o Conciliation Act, 1996 saved M.P. Madhyastham Adhikaran Adhiniyam, 1983 and hence even wher:
Poee s g birahon agreement in the works contract, the Adhiniyam of 1983 would only apply.
S - oo e Gyan Sudha Mishra party dissented by holding that where Works Contract Is itself terminated, ther i+

b .2 wouid not appiy and the 1996 Act would apply.

av . oeon dessent, the captioned matter was listed before a three Judge bench of the Supreme Court
4] e Ak Goel, RF Nariman and UU Laiit on 8.3.2018.

- .+ .y e patties, the Supreme Court affirmed the judgement of Ganguly J.
5 © 2 eig that the judgement of Gyan Sudha Mishra J. did not lay down correct law.

(5]

i -+ sen pidgement is that even where the works contract is terminated, the Tribunal under the M.P,
: Cean Agexaran Adhiniyam, 1983, would continue to have jurisdiction. The Arbitration and Conciliaiion Azt 4
scation in respect of Works Contract.

P ¢ . =emvncart judgement relating to all Government Cepartments and Corporation which engage in Work:
PEiviaee o sidgement should be widely circulated in all such Departments/ Corporations.
s ... iu sll that all proceeding under Arbitration and Conciliation Act, 1996 must be opposed based on this

ei objections regarding jurisdiction is not already taken, the same must be taken immediately in
st whatever stage. A copy of judgement is attached.

5 . rdzfDgmnail.com> 15 March 2018 at 7 &
e - ondagmtB@gmail.com>

- ghary.pdf
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Mp Rural Road Dev. Authority And ... vs M/S. L.G. Chaudhary Engineers And ... on 24 January, 2012

Supreme Court of India
Mp Rural Road Dev. Authority And ... vs M/S. L.G. Chaudhary Engineers And ... on 24 January,

2012

Bench: Asok Kumar Ganguly, Gyan Sudha Misra
REPORTABLE

IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. 974 OF 2012

(Arising out of SLP(C) No.907/2011)

M.P.Rural Road Development Authority & Anr. ...Appellant(s)

- Versus -

M/s. L.G. Chaudhary Engineers & Cont. ...Respondent(s)

JUDGMENT
GANGULY, J.
1. Leave granted.

2. The question which falls for consideration in this appeal is whether the provision of Madhya
Pradesh Madhyasthan Adhikaran Adhiniyam, 1983 (hereinafter, "M.P. Act') which statutorily
provides for the parties to the Works Contract to refer all disputes to the Arbitration Tribunal

Indian Kanoon - http:/indiankanoon.org/doc/ 166421160/ 1
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constituted under Section 7 of the Act will continue to operate in view of the provisions of
Arbitration and Conciliation Act, 1996 (hereinafter "A.C. Act 1996') which is a Central Act.
subsequently enacted.

3. The facts leading to the aforesaid controversy be noted first.

4. The appellant-Madhya Pradesh Rural Road Development Authority and Anr., impugning the
judgment of the High Court dated 8.9.2010 in this appeal, entered into a “Works Contract' with the
respondent for construction and maintenance of Rural Road Package No.1958, District Jhabua.

5. Clause 24 of the Contract contains the "Dispute Redress Mechanism' and Clause 24.1 of the same

provides as under:

"24.1 If any dispute or difference of any kind what-so-ever shall arise in connection with or arising
out of this Contract or the execution of work of maintenance of the Works thereunder, whether
before its commencement or during the progress of Works or after the termination, abandonment or
breach of the Contract, it shall, in the first instance, be referred for settlement to competent
authority, described along with their powers in the Contract Data, above the rank of the Engineer.
The competent authority shall, within a period of forty five days after being requested in writing by
the Contractor to do so, convey his decision to the Contractor. Such decision in respect of every
matter so referred shall, subject to review as hereinafter provided, be final and binding upon the
Contract. In case the Works is already in progress, the Contractor shall proceed with the execution
of the Works, including maintenance thereof, pending receipt of the decision of the competent
authority as aforesaid, with all due diligence."

6. Under the "M.P. Act' "dispute” has statutorily been defined under Section 2(d):

"2(d) "dispute” means claim of ascertained money valued at Rupees 50,000 or more relating to any
difference arising out of the execution or non-execution of a works contract or part thereof"

7. "Works Contract" has also been defined under Section 2(i) of the M.P. Act:

"2(i) works contract” means an agreement in writing for the execution of any work relating to
construction, repair or maintenance of any building or superstructure, dam, weir, canal, reservoir,
tank, lake, road, well, bridge, culvert, factory, workshop, powerhouse, transformers or such other
works of the State Government or Public Undertaking as the State Government may, by notification,
specify in this behalf at any of its stages, entered into by the State Government or by an official of the
State Government or Public Undertaking or its official for and on behalf of such Public Undertaking
and includes an agreement for the supply of goods or material and all other matters relating to the
execution of any of the said works"

8. "Reference to Tribunal" is statutorily provided under Section 7 of the M.P. Act:

Indian Kanoon - http/indiankanoon.org/doc/ 166421160/ 2
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"=. Reference to Tribunal - (1) either party to a works contract shall irrespective of the fact whether
the agreement contains an arbitration clause or not, refer in writing the dispute to the Tribunal.

/

(2) Sﬁch reference shall be drawn up in such form as may be prescribed and shall be supported by
anjaffidavit verifying the averments. '

(3) The reference shall be accompanied by such fee as may be prescribed.

(4) Every reference shall be accompanied by such documents or other evidence and by such other
fees for service or execution of processes as may be prescribed.

(5) On receipt of the reference under sub-section (1), if the Tribunal is satisfied that the reference is
a fit case for adjudication, it may admit the reference but where the Tribunal is not so satisfied it
may summarily reject the reference after recording reasons therefor.”

9. From a perusal of Section 7, it is clear that the nature of the dispute between the parties in the
instant case is covered by the definition under Section 2(d) read with Section 2(1). As such under
Section 7 such a dispute has to be statutorily referred to Tribunal set up under the M.P. Act.

10. The case of the appellant is that in view of several breaches in Works Contract by the respondent,
the appellant terminated the Works Contract and encashed the bank guarantee furnished by the

respondent on 25.6.2008.

11. Thereafter, on 29.8.2008, the respondent submitted a representation to the appellant against the
encashment of bank guarantee. Prior to that on 5.8.2008, respondent filed a Writ Petition No.
4491/2008 challenging the encashment of bank guarantee and the writ petition was disposed of
with a direction that the bank guarantee may not be encashed till the disposal of the representation.

Thereafter, on 4.6.2009 the representation of the respondent was rejected after giving the appellant
a personal hearing.

12. In the pending dispute, the respondent submitted additional claim on 24.2.2010 and requested
the appellant to appoint an Arbitrator for adjudicating the dispute between the parties. On
24.4.2010, the appellant replied that Clause 25 of the Works Contract specifically provides for
adjudication of disputes by the Arbitral Tribunal under the M.P. Act.

13. Then on 24.6.2010 respondent filed an application under Section 11 of A.C. Act 1996 for
appointment of an Arbitrator before the High Court. On 8.9.2010, High Court allowed the
application of the respondent and appointed an Arbitrator by placing reliance on a decision of this
Court in Va Tech Escher Wyass Flovel Lid. Vs. MPSE Board & another - Civil Appeal No. 3746 and

3747 of 2005.

14. In the case of Va Tech (supra), this Court after referring to both the M.P. Act and the A.C. Act
1996, held that the'M.P. Act applies only where there is no arbitration clause and this Court further

Indian Kanoon - http:/indiankanoon.org/doc/166421160/
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held that the M.P. Act stands impliedly repealed by the A.C. Act 1996 where there is an arbitration
clause.

15. Facts in connection with the Va Tech (supra) were that Va Tech was awarded a works contract by
the M.P. State Electricity Board and there was an arbitration clause in the agreement.

16. Va Tech filed an application under Section g of the A.C. Act 1996 which was rejected by the
learned Additional District Judge and that order was also upheld by the High Court.

17. Then Va Tech filed a special leave petition before this Court. This Court noting the provision of
Section 7 of the M.P. Act came to the aforesaid finding and ultimately held that the judgment of the
High Court in Va Tech cannot be sustained and opined that application under Section 9 of A.C. Act
1996 is maintainable. The exact reasoning recorded by this Court in Va Tech is as follows:

"In our opinion, the 1983 Act and the 1996 Act can be harmonised by holding that the
1983 Act only applies where there is no arbitration clause but it stands impliedly
repealed by the 1996 Act where there is an arbitration clause. We hold accordingly.
Hence, the impugned judgment cannot be sustained and we hold that the application
under Section 9 of the 1996 Act was maintainable.”

18. Mr. K.K. Venugopal, learned senior counsel appearing for the appellant submitted that the
Division Bench of this Court, while coming to the aforesaid finding, has not noticed the relevant
provision of the M.P. Act as well as the relevant provisions of A.C. Act 1996 and as such the same
judgment was rendered "per incuriam'.

19. Learned senior counsel further submitted that another Division Bench of this Court in a case in
which the Presiding Judge was common with the Bench which rendered the Va Tech (supra) ruling
almost in a situation identical with Va Tech issued notice and stayed the arbitration proceedings.

20. In another case a Division Bench of this Court presided over by the same learned Judge who
gave the Va Tech ruling passed the following order:

"This petition has been filed against the judgment and order dated 11th March, 2011 passed by the
High Court of Madhya Pradesh at Gwalior Bench in Arbitration Case No.4 of 2010.

Learned counsel for the petitioner has relied on a decision of this Court in Civil Appeal No. 3746 of
2005 decided on 14th January, 2010.

We are of the opinion that the aforesaid decision is distinguishable because in the present case the
arbitration clause itself mentions that the arbitration will be by the Madhya Pradesh Arbitration

Tribunal. Hence, in this case arbitration has to be done by the Tribunal.

The Special leave petition is dismissed."

Indian Kanoon - http://indiankanoon.crg/doc/166421160/ 4
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21. Relying on these two subsequent orders in the instant case and in Ravikant Bansal vs. M.P. Rural
Road Development Authority and Anr. - SLP(C) No.18867 of 2011, Mr. Venugopal, the learned
senior counsel submitted that subsequent Division Bench presided over by the same learned Judge
who gave the Va Tech ruling has not followed the ratio in the case of Va Tech.

22. The learned counsel said so to justify his contention that the decision in Va Tech (supra) was

rendered per incuriam.
23. If this Court looks at Section 2(4) of A.C.

Act 1996, it will appear that Part-I of A.C. Act 1996, which is from Section 2 to Section 43, shall,
except sub-section 1 of Sections 40, 41 and 43, apply to every arbitration under any other enactment
for the time being in force where the arbitration was pursuant to an arbitration agreement except
insofar as the provisions of this Part i.e. Part-I are inconsistent with the other enactment or with any

other rule made thereunder.

24. Similar provision relating to statutory arbitration was also there in Section 46 of Arbitration Act,
1940. Section 46 is set out below:

"46. Application of Act to statutory arbitration - The provisions of this Act, except sub-section (1) of
Sec. 6 and Secs.

7,12, 36 and 37, shall apply to every arbitration under any other enactment for the time being in
force, as if the arbitration were pursuant to an arbitration agreement and as if that other enactment
were an arbitration agreement, except in so far as this Act is inconsistent with that other enactment

or with any rules made thereunder.

25. If this Court compares the provisions of the M.P. Act with A.C. Act 1996 then the Court finds that
the provisions of M.P. Act are inconsistent with the provisions of A.C. Act 1996. The M.P. Act is a
special law providing for statutory arbitration in the State of Madhya Pradesh even in the absence of
arbitration agreement. Under the provisions of A.C. Act 1996 in the absence of an arbitration
agreement, arbitration is not possible. There is also difference in the formation of arbitration

tribunal as is clear from Section 2(1)(d) of A.C.

Act 1996. Again under A.C. Act 1996, arbitral tribunal is defined under Section 2(1)(d) as a sole
arbitrator or a panel of arbitrators. But under M.P.

Act such a tribunal is created under Sections 3 and 4 of the Act. And under the M.P. Act dispute has
a special meaning as defined under Section 2(1)(d) of the Act whereas dispute has not been defined

under the A.C. Act 1996.

26. It is clear from its long title that the M.P.

Indian Kanoon - http://indiankanoon.org/doc/166421160/



Mp Rural Road Dev. Authority And ... vs M/S. L.G. Chaudhary Engineers And ... on 24 January, 2012

Act provides for the establishment of a tribunal to arbitrate in disputes to which the State
Government or a public undertaking [wholly or substantially owned or controlled by the State
Government], is a party, and for matters incidental thereto or connected therewith. The structure ot
the tribunal under the M.P. Act is also different from the structure of a tribunal under the A.C. Act
1996. It is clear from Section 4 of the M.P. Act that the composition of tribunal and their
qualification is statutorily provided which is set out below:

"4. Chairman and Members of Tribunal and their qualifications.-(1) Subject to sub-

section (2) and (3), the State Government may appoint a chairman and as many members to the
Tribunal as it may consider necessary.

(1-a) The State Government may, in consultation with the Chairman, designate one of the Judicial
Members as the Vice-Chairman who in the event of occurrence of any vacancy in the office of the
Chairman by reason of his death, resignation, leave or otherwise, shall during such vacancy,

discharge the functions of the Chairman.

(2) No person shall be appointed as Chairman of the Tribunal, unless he is or has been a Judge of a
High Court.

(3) No person shall be qualified for appointment as a member of the Tribunal, unless-
(i) he is or has been a District Judge of not less than seven years standing: or

(ii) he is or has been a Revenue Commissioner or has held a post equivalent to the rank of Revenue
Commissioner for a total period of not less than five years, or

(iii)he is or has been:-

(a) Chief Engineer in the service of the

State Government in Public Works,

Irrigation or Public Health Engineering Department; or
(b) a Chief Engineer in the service of the Madhya Pradesh Electricity Board; or

(c) a Senior Deputy Accountant General of the Office of the Accountant General, Madhya Pradesh,
for a period of not less than five years.

Provided that in the case of clause
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(iii), in exceptional circumstances, the State Government may, relax the prescribed minimum period
of five years to three years."

27. The term of office and salaries and allowances are also statutorily provided under Sections 5 and
6 of the M.P. Act. Section 8 provides for the procedure to be followed by the tribunal on receipt of
reference and Section 9 provides for the Constitution of Benches and Chairman's power of
distribution of business. Under Section 16(2) of the M.P. Act there is a time limit for giving the
Award which is absent in A.C. Act 1996. Section 17-A of the M.P. Act confers inherent power on the
Arbitral tribunal to make orders as may be necessary for the ends of justice or to prevent abuse of
the process of the tribunal. Section 17-B also provides for power conferred on the tribunal for
correction of clerical or arithmetical mistakes. No such power is given to an arbitral tribunal under

A.C. Act 1996.

Section 19 of the M.P. Act gives High Court the suo motu power of revision. The High Court has also
been given the power of revision to be exercised on an application made by an aggrieved party
within three months of the award. While doing so, the High Court is to act like a revisional court
under Section 115 of the CPC.

28. It is clear from the aforesaid enumeration of the statutory provision that under the M.P. Act the
parties' autonomy in the choice of arbitral tribunal is not there.

29. In State of Madhya Pradesh and another vs. Anshuman Shukla - (2008) 7 SCC 487, this Court
while referring to the M.P. Act and dealing with the nature of the arbitral tribunal constituted under
the said Act held that the said Act is a special Act and provides for compulsory arbitration. It
provides for a reference and the tribunal has been given the power of rejecting the reference at the
threshold.

It also held that the M.P. Act provides for a special limitation and fixes a time limit for passing an
award. It has also been held that Section 14 of the M.P. Act provides that the award can be
challenged under special circumstances and Section 17 provides for finality of the award,
notwithstanding anything to the contrary contained in any other law relating to arbitration. All these
features of the Act were pointed by this Court in Anshuman Shukla (supra) to show that there is
inconsistency between the provisions of A.C. Act 1996 and those of the M.P. Act. In para 28 of the
judgment, this Court while referring to the provisions of M.P. Act held:

"The provisions of the Act referred to hereinbefore clearly postulate that the State of
Madhya Pradesh has created a separate forum for the purpose of determination of
disputes arising inter alia out of the works contract. The Tribunal is not one which
can be said to be a domestic tribunal. The Members of the Tribunal are not
nominated by the parties. The disputants do not have any control over their
appointment. The Tribunal may reject a reference at the threshold. It has the power
to summon records. It has the power to record evidence. Its functions are not limited
to one Bench. The Chairman of the Tribunal can refer the disputes to another Bench.
Its decision is final. It can award costs. It can award interests. The finality of the
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decision is fortified by a legal fiction created by making an award a decree of a civil
court. It is executable as a decree of a civil court. The award of the Arbitral Tribunal is
not subject to the provisions of the Arbitration Act, 1940 and the Arbitration and
Conciliation Act, 1996. The provisions of the said Acts have no application.”

(para 28, page 497 of the report)

30. It is clear, therefore, that in view of the aforesaid finding of a co-ordinate Bench
of this Court on the distinct feature of an arbitral tribunal under the said M.P. Act the
provisions of M.P. Act are saved under Section 2(4) of A.C. Act 1996. This Court while
rendering the decision in Va Tech (supra) has not either noticed the previous decision
of a co-ordinate Bench of this Court in Anshuman Shukla (supra) or the provisions of
Section 2(4) of A.C. Act 1996. Therefore, we are constrained to hold that the decision
of this Court in Va Tech (supra) was rendered per incuriam.

31. This was the only point argued before us by the learned counsel for the appellant.

32. The principle of per incuriam has been very succinctly formulated by the Court of Appeal in
Young vs. Bristol Aeroplane Company, Limited reported in 1944 (1) K.B. 718.

33. Lord Greene, Master of Rolls formulated the principles on the basis of which a decision can be
said to have been rendered “per incuriam'. The principles are:

"Where the court has construed a statute or a rule having the force of a statute its
decision stands on the same footing as any other decision on a question of law, but
where the court is satisfied that an earlier decision was given in ignorance of the
terms of a statute or a rule having the force of a statute the position is very different.
It cannot, in our opinion, be right to say that in such a case the court is entitled to
disregard the statutory provision and is bound to follow a decision of its own given
when that provision was not present to its mind. Cases of this description are
examples of decisions given per incuriam.”

(Page 729)

34. The decision in Young (supra) was subsequently approved by the House of Lords
in Young vs. Bristol Aeroplane Company, Limited reported in 1946 Appeal Cases 163
at page 169 of the report.

35. Lord Viscount Simon in the House of Lords expressed His Lordship's agreement with the views
expressed by the Lord Greene, the Master of Rolls in the Court of Appeal on the principle of per

incuriam (see the speech of Lord Viscount Simon at page 169 of the report).

36. Those principles have been followed by the Constitution Bench of this Court in The Bengal
Immunity Company Limited vs. The State of Bihar and others reported in 1955 (2) SCR 603 [See the
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discussion in pages 622 and 623 of the report].

37. The same principle has been reiterated by Lord Evershed, Master of Rolls, in Morelle Ld. vs.
Wakeling & another [(1955) 2 QB 379 at page 406].

The principle has been stated as followed:

"...As a general rule the only cases in which decisions should be held to have been
given per incuriam are those of decisions given in ignorance or forgetfulness of some
inconsistent statutory provision or of some authority binding on the court concerned;
so that in such cases some part of the decision or some step in the reasoning on which
it is based is found, on that account, to be demonstrably wrong....... "

(page 406)

38. In the case of State of U.P. and another vs. Synthetics and Chemicals Ltd. and
another reported in (1991) 4 SCC 139, this Court held the doctrine of *per incuriam'
in practice means ‘per ignoratium' and noted that English Courts have developed
this principle in relaxation of the rule of stare decisis and referred to the decision in
the case of Bristol Aeroplane Co. Ltd. (supra). The learned Judges also made it clear
that the same principle has been approved and adopted by this Court while
interpreting Article 141 of the Constitution (see para 41).

39. In the case of Municipal Corporation of Delhi vs. Gurnam Kaur reported in (1989) 1 SCC 101, a
three-

Judge Bench of this Court explained this principle of per incuriam very elaborately in paragraph 11
at page 110 of the report and in explaining the principle of per incuriam the learned Judges held:

“......A decision should be treated as given per incuriam when it is given in ignorance
of the terms of a statute or of a rule having the force of a statute......."

40. In paragraph 12 the learned Judges observed as follows:

"......One of the chief reasons for the doctrine of precedent is that a matter that has
once been fully argued and decided should not be allowed to be reopened. The weight
accorded to dicta varies with the type of dictum. Mere casual expressions carry no
weight at all. Not every passing expression of a judge, however eminent, can be
treated as an ex cathedra statement, having the weight of authority."

41. Following the aforesaid principles, this Court is constrained to hold that the decision in Va Tech
(supra), having been rendered in per incuriam, cannot be accepted as a precedent to decide the
controversy in this case.
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42. In reply the learned counsel for the respondent only submitted that the M.P. Act is repugnant to
A.C. Act 1996 since the same is a later Act made by Parliament. The learned counsel referred to the
provisions of Article 254 of the Constitution. The learned counsel also urged that in view of the
provision of Section 85 of A.C. Act 1996, the M.P. Act stands impliedly repealed.

43. The said argument cannot be accepted. The provision for repeal under Section 85 of A.C. Act
1996 does not show that there is any express repeal of the M.P. Act. Apart from that the provision of
Section 2(4) of A.C. Act clearly militates against the aforesaid submissions.

44. The argument of repugnancy is also not tenable. Entry 13 of the Concurrent List in the VIIth
Schedule of the Constitution runs as follows:

"13. Civil procedure, including all matters included in the Code of Civil Procedure at
the commencement of this Constitution, limitation and arbitration."

45. In view of the aforesaid Entry, the State Government is competent to enact laws in relation to
arbitration. The M.P. Act of 1983 was made when the previous Arbitration Act of 1940 was in the

field.

That Act of 1940 was a Central Law. Both the Acts operated in view of Section 46 of 1940 Act.

46. The M.P. Act 1983 was reserved for the assent of the President and admittedly received the same
on 17.10.1983 which was published in the Madhya Pradesh Gazette Extraordinary dated 12.10.1983.
Therefore, the requirement of Article 254(2) of the Constitution was satisfied. Thus, M.P. Act of
1983 prevails in the State of Madhya Pradesh. Thereafter, A.C. Act 1996 was enacted by Parliament
repealing the earlier laws of arbitration of 1940. It has also been noted that A.C. Act 1996 saves the
provisions of M.P. Act 1983 under sub-sections 2(4) and 2(5) thereof. Therefore, there cannot be

any repugnancy.
(See the judgment of this Court in T. Barai vs. Henry Ah Hoe and another reported in AIR 1983 SC

150). In this connection the observations made by the Constitution Bench of this Court in the case of
M. Karunanidhi vs. Union of India and another reported in (1979) 3 SCC 431 are very pertinent and
the following observations are excerpted:

"......It is, therefore, clear that in view of this clear intention of the legislature there
can be no room for any argument that the State Act was in any way repugnant to the
Central Acts. We have already pointed out from the decisions of the Federal Court
and this Court that one of the important tests to find out as to whether or not there is
repugnancy is to ascertain the intention of the legislature regarding the fact that the
dominant legislature allowed the subordinate legislature to operate in the same field

pari passu the State Act."

(para 37, page 450)
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47. It is clear from the aforesaid observation that in instant case the latter Act made
by the Parliament i.e. A.C. Act 1996 clearly showed an intention to the effect that the
State Law of Arbitration i.e. the M.P. Act should operate in the State of Madhya
Pradesh in respect of certain specified types of arbitrations which are under the M.P.
Act 1983. This is clear from Sections 2(4) and 2(5) of A.C. Act 1996. Therefore, there
is no substance in the argument of repugnancy and is accordingly rejected.

48. Therefore, appeal is allowed and the judgment of the High Court which is based on the
reasoning of Va Tech (supra) is set aside. This Court holds the decision in Va Tech (supra) has been
rendered in per incuriam. In that view of the matter the arbitration proceeding may proceed under
M.P. Act of 1983 and not under A.C. Act 1996.

49. There will be no order as to costs.

....................... J.

(ASOK KUMAR GANGULY) New Delhi January 24, 2012 REPORTABLE IN THE SUPREME
COURT OF INDIA CIVIL APPELLATE JURISDICTION CIVIL APPEAL NO.974 OF 2012 (Arising
out of SLP(C) No.907/2011) M.P.Rural Road Development Authority & Anr. ... Appellant(s)

- Versus -

M/s. L.G. Chaudhary Engineers & Cont. ...Respondent(s) J UD G EM E N T Gyan Sudha Misra, J.

Leave granted.

2. While concurring and endorsing the reasonings assigned in the judgement of learned Justice
Ganguly, I propose to add and thus partly dissent on certain aspects involved in the instant appeal
which would have a bearing on the relief granted to the respondent by the High Court which
appointed an arbitrator under the Arbitration and Conciliation Act, 1996 for adjudication of the
dispute in regard to cancellation of the works contract between the contesting parties therein.

3. In this context, Section 7 of the Madhya Pradesh Madhyasthan Adhikaran Adhiniyam, 1983
(hereinafter referred to as the “M.P. Arbitration Tribunal Act, 1983") needs to be reiterated which

itself lays down as follows:

"Reference to Tribunal" - (1) either party to a works contract shall irrespective of the
fact whether the agreement contains an arbitration clause or not, refer in writing the

dispute to the Tribunal."

4. On perusal of the aforesaid provision enumerated under Section 7, it is explicitly clear that the
matter in the event of existence of a dispute between the parties in certain categories of cases where
the State of Madhya Pradesh is a contracting party, the dispute shall be referred in writing to the
tribunal irrespective of the fact whether the agreement contains an arbitration clause or not. From
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this provision it is clearly apparent that reference of any dispute to the tribunal postulates an
existence of a works contract and the definition of “works contract' under Section 2 (i) of the M.P.
Arbitration Tribunal Act, 1983, it has clearly and unequivocally been specified as to what is a “works

contract’ in relation to which the dispute is required to be referred in writing to the tribunal. We
may therefore meticulously recollect the definition of “works contract’ which lays down as follows:-

"works contract” means an agreement in writing for the execution of any work
relating to construction, repair or maintenance of any building or superstructure,
dam, weir, canal, reservoir, tank, lake, road, well, bridge, culvert, factory workshop,
powerhouse, transformers or such other works of the State Government or Public
Undertaking as the State Government may, by notification, specify in this behalf at
any of its stages, entered into by the State Government or by an official of the State
Government or Public Undertaking or its official for and on behalf of such Public
Undertaking and includes an agreement for the supply of goods or material and all
other matters relating to the execution of any of the said works."

5. Thus on a perusal of the definition of “works contract', it is manifestly clear that while the “works
contract’ means an agreement pertaining to matters relating to the execution of any of the work
enumerated in the definition of “works contract’, the same does not include the dispute pertaining
to termination, cancellation or repudiation of works contract and the entire nature of transaction
laid down therein relates to disputes which arise out of execution of the nature of work specified in
the “works contract'. However, the question whether the “works contract' has been legally
repudiated and rightly cancelled or not is the question or dispute pertaining to termination of works
contract has not been incorporated even remotely within the definition of “works contract'. In view
of this, the legal and logical consequence which can be reasonably drawn from the definition of
*works contract’ would be, that if there is a dispute between the contracting parties for any reason
relating to works contract which include execution of any work, relating to construction, repair or
maintenance of any building or super-structure, dam, weir, canal, reservoir, tank, lake, road, well,
bridge, culvert, factory, workshop, power house, transformers or such other works of the State
Government or Public Undertaking including an agreement for the supply of goods or material and
all other matters relating to the execution of any of the said works, the same would fall within the
ambit of the definition of "works contract' and hence all disputes pertaining or arising out of
execution of the works contract will have to be referred to the M.P. State Arbitration Tribunal as
envisaged under Section 7 of the Act of 1983. Hence, in addition to the reasons assigned in the
judgment and order of learned Brother Justice Ganguly, disputes arising out of execution of works
contract has to be referred to the M.P. State Arbitration Tribunal and not under the Arbitration and

Conciliation Act, 1996.

6. But in so far as the instant matter is concerned, the facts disclose that the appellant M.P. Rural
Road Development Authority cancelled the works contract itself which was executed in favour of the
respondent. In that event, the works contract between the parties was not in existence at all which
would operate as a statutory mandate for reference of the dispute to the M.P. State Arbitration

Tribunal.

Indian Kanoon - http://indiankanoon.org/doc/166421160/ 12



Mp Rural Road Dev. Authority And ... vs M/S. L.G. Chaudhary Engineers And ... on 24 January, 2012

7. It is no doubt true that if the matter were before an Arbitrator appointed under the Arbitration
and Conciliation Act, 1996 for adjudication of any dispute including the question regarding the
justification and legality as to whether the cancellation of works contract was legal or illegal, then
the said Arbitrator in view of the ratio of the judgment of the Supreme Court in Maharshi Dayanand
University & Anr. Vs. Anand Co-op L(C) Society, 2007 (5) SCC 295, as also in view of the persuasiize
reasoning assigned in the judgment and order reported in Heyman & Anr.

Vs. Darwins, Limited, 1942 (1) All E.R. 337 would have had the jurisdiction to adjudicate the dispute
regarding the justification and legality of cancellation of works contract also. But the same cannot be
allowed to be raised under the M.P. Act of 1983 since the definition of *works contract’
unambiguously lays down in explicit terms as to what is the nature and scope of *works contract’
and further enumerates the specific nature of disputes arising out of the execution of works contract
which would come within the definition of a “works contract'.

8. However, the same does not even vaguely include the issue or dispute arising out of cancellation
and termination of contract due to which this question, in my considered opinion, would not fall
within the jurisdiction of M.P. State Arbitration Tribunal so as to be referred for adjudication arising
out of its termination. As already stated, fall out certainly would be otherwise if the matter were to
be adjudicated by an Arbitrator appointed under the Arbitration and Conciliation Act, 1996 and that
would be in view of the ratio of the decisions of the Supreme Court referred to hereinbefore which
has held it permissible for the Arbitrator to adjudicate even the dispute arising out of cancellation or
termination of an agreement or contract. This however, cannot be allowed to broaden or expand the
ambit and scope of the M.P. Act of 1983 where the State Legislature has passed a specific legislation
in respect of certain specified types of arbitration determining as to what are the nature of disputes
to be referred to the M.P. State Arbitration Tribunal and that specifically permits the reference of
dispute arising out of execution of contract but clearly leaves out any dispute arising out of
termination, cancellation or repudiation of “works contract'. In order to clarify the point further,
what needs to be emphasized is that if the nature of dispute referred to the Arbitrator like the
instant matter, related to a dispute pertaining to construction, repair, maintenance of any building

super-

structure, dam or for the reasons stated within the definition of "works contract’, the matter may be
referred to the M.P. Tribunal in view of the fact that if there is a dispute in relation to execution of a
works contract, then irrespective of the fact whether the agreement contains an arbitration clause or
not, the dispute is required to be referred to the M.P.

State Arbitration Tribunal for adjudication. But when the contract itself has been terminated,
cancelled or repudiated as it has happened in the instant case, then the nature of dispute does not
fall within the definition of “works contract' for the sole reason that it does not include any dispute
pertaining to cancellation of a works contract implying that when the works contract itself is not in
existence by virtue of its cancellation, the dispute cannot be referred to the M.P. State Arbitration
Tribunal but may have to be decided by an Arbitrator appointed under the Arbitration and

Conciliation Act, 1996.
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9. Hence, the nature of the dispute which falls within the definition of “works contract’' under
Section 2(i) of the M.P. Act, 1983 and one of the contracting parties to the agreement is the State of
M.P., then irrespective of an arbitration agreement the dispute will have to be referred to the
Tribunal in terms of Section 7 of the Act of 1983. But if the works contract itself has been repudiated
and hence not in existence at all by virtue of its cancellation/termination, then in my considered
view, the dispute will have to be referred to an independent arbitrator to be appointed under the
Arbitration and Conciliation Act, 1996 since the M.P.

Mp Rural Road Dev. Authority And ... vs M/S. L.G. Chaudhary Engineers And ... on 24 January, 2012

Act 1983 envisages reference of a dispute to the State Tribunal only in respect of certain specified
types of arbitration enumerated under Section 2 (i) of the M.P. Act, 1983.

10. As a consequence and fall out of the aforesaid discussion, the impugned order of the High Court
by which the dispute relating to termination of works contract by the M.P. Rural Road Development
Authority itself was referred to an independent arbitrator appointed by the High Court under the
Arbitration and Conciliation Act, 1996 needs to be sustained and there is no need for a de novo
reference of the dispute to the M.P. State Arbitration Tribunal. In the alternative, the consequence
would have been otherwise and the matter could have been referred to the State Arbitration
Tribunal if the dispute between the parties related to any dispute emerging out of execution of works
contract which could fall within the definition of “works contract’ given out within the definition of
*works contract' under Section 2(i) of the M.P. Act of 1983. In order to avoid any ambiguity, it is
reiterated that in view of cancellation of the works contract itself which is the position in the instant
case, the proceedings before the Arbitrator appointed by the High Court cannot be treated as
non-est so as to refer the same once again to the tribunal for adjudication as the dispute does not
emerge or pertain to execution of works contract but relates to non-existence of works contract by

virtue of its cancellation.

11. Thus the sum and substance of what I wish to emphasize is that the question as to whether the
dispute would be referred to the M.P.

Tribunal in terms of Section 7 of the M.P. Act of 1983 or to an independent arbitrator under the
Arbitration and Conciliation Act, 1996 will depend upon the factum whether the works contract is
existing between the parties or not out of which the dispute has arisen. In case, the works contract

itself has been repudiated/cancelled, then, in view of its non-

existence, Section 7 of the M.P. Act pertaining to reference of dispute to tribunal would not come
into play at all by virtue of the fact that the dispute relating to execution of works contract alone can
be referred to the tribunal in view of the specific nature of works contract enumerated within the
definition of works contract under the Act of 1983. However, when the works contract itself becomes
non-existent as a consequence of its cancellation, the matter will have to be referred to an
independent arbitrator under the Arbitration and Conciliation Act, 1996 and not to M.P.

State Arbitration Tribunal.
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12. Thus, while holding that the M.P. Aet.1.983.s‘}-1'6uld operate in the State of M.P. in respect of
certain specified types of arbitration, the appointment of an independent arbitrator by the High
Court under the Arbitration and Conciliation Act, 1996 needs to be sustained since the works
contract itself is not in existence by virtue of its cancellation and hence this part of the dispute could

not have been referred to the M.P.

State Tribunal.

13. Consequently, the instant appeal stands partly allowed. There will be no order as to costs.
............ J

(Gyan Sudha Misra) New Delhi, January 24, 2012.

IN THE SUPREME COURT OF INDIA CIVIL APPELLATE JURISDICTION CIVIL APPEAL NO.
974 OF 2012 (Arising out of SLP(C) No.9o7/2011) M.P.Rural Road Development Authority & Anr.

...Appellant(s)

- Versus -

M/s. L.G. Chaudhary Engineers & Cont.

...Respondent(s) ORDER In view of some divergence of views expressed in the two judgments
delivered today by us, the matter may be placed before Hon'ble the Chief Justice of India for
constituting a larger Bench to resolve the divergence.

............................. J.

(ASOK KUMAR GANGULY) .....cooverrrrrrrennne. J.

(GYAN SUDHA MISRA) NEW DELHI, 24-01-2012
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HIGH COURT OF MADHYA PRADESH JABALPUR

'LARGER BENCH

Writ Petition No.16549 of 2016

ST @ T SERAD BT TG T T e
S/o. Late Madhavdas Bairagi,
Aged about 74 years, Retired
. Chief Municipal Officer,
- . Majhouli, District Jabalpur,
- M.P., R/o. Ward No.7, Sihora,
District Jabalpur, M.P.

...Petitioner
V/s.

1. State of Madhya Pradesh through
Secretary, Nagriya Vikas Avam
Paryavaran Vibhag, Mantralaya,
Vallabh Bhawan, Bhopal, M.P.

2. Deputy  Secretary, Nagriya Vikas
Avam Paryavaran Vibhag,
Mantralaya, Vallabh Bhawan,
Bhopal, M.P.

3. Deputy Director, _
Nagriya Vikas Avam Paryavaran
Vibhag, Mantralaya, Vallabh

Bhawan, Bhopal, M.P.

4. Chief Executive Officer,
Nagar Palika Parishad, Majhouli,



Shri Vipin Yadav, Advocate, for the
petitioner.

Shri Rajendra Tiwari, Advocate

-General with Shri Shashank Shekhar,
.Additional Advocate General for the
T Fespondent-scate .

Present:
HON'BLE CHIEF JUSTICE S.K. SETH,
HON’BLE SHRI JUSTICE R.S.JHA,
HON'BLE SMT. JUSTICE NANDITA DUBEY,
HON'BLE SHRI JUSTICE RAJEEV KUMAR DUBEY,
' HON'BLE SHRI JUSTICE SANJAY DWIVEDI JJ.

ORDER

(Delivered on 15% May, 2019)

.Per Seth C.J.

1. This reference to the Full Bench

arises on the following facts.

2 ; Petitioner was posted as a Chief
1 Municipal Officer, Majholi. He was
prosecuted and convicted by the Special
Judge (PC Act) for offences punishable
under Section 409, 120B of the IPC and

AT M T AT TSR PP B e M SaAh T SR S smwrAadaTogas e .



- therefore convicted and sentenced him to
undergo period of  sentence awarded.
Against the conviction and sentence,
petitioner preferred a Criminal Appeal and
this Court has suspended the jail sentence
w;_,.,_,.,,..w.a.ma_rge.cl,.__,.._....t;.g_._,.‘.t.he ._.petitioner. . . After .. . ..
retirement, by order dated 8.8.2016, State
Government forfeited pension of the

- petitioner.

3. Petitioner challenged the order datedhy
8.8.2016 in this Court and contended thatli
the said order is unsustainable in law as |
no opportunity of hearing was afforded to -
him before passing the order dated
8.8.2016. In support of the contention,
reliance was placed on the full Bench
decision in the case of Ram Sewak Mishra
Vs. State of Madhya Pradesh reported in
2017 (4) MPLJ 482 wherein the majority
approved the decision of the learned
single Jjudge in Dau Ram Maheshwar Vs.

State of Madhya Pradesh reported in 2017
(1) MPLJ 640.

4. The Division Bench before which the

above writ petition came up for hearing,



Bench. That is how the matter has come'up

for hearing before us.

5. The following questions have been

referred to this Larger Bench:-

M. Whether . in._view.of. the .specific . -

exclusion of the procedure for
providing hearing incorporated in
Rule 8(3) of the Pension Rules of
1976, in respect of the cases falling
under Rule 8(2), the same can be
insisted upon in’  the 1light of the
Full Bench decision in the case of

Ram Sewak Mishra (supra) ?

2. Whether the Full Bench judgment in
the case of Ram Sewak Mishra (supra)
deserves to be re-examined and
reconsidered in view of the words "“in
a case not falling under Sub-rule 2”
clearly and specifically incorporated

in Rule 8(3) of the Pension Rules of
1976 ?

3. Whether the authority is required
to issue a show cause notice prior to
passing of an order in terms of Rules

8 and 9 of the Pension Rules of 1976,



6. - It . .is well' settled that payment of
pensioﬁ to a pensionér is regulated by the
provisions of M.P.  Civil Services
(Pension) Rules, 1976, and that the same
has been made statutorily subject to
i SENE S 004 . cOnduct. . of _the pensioner.....The

provisions of Rule 8 of the M.P. Civil

Servyices (Pension) Rules, 1976, is
- reproduced herein below for ready
reference :-

"8. Pension subject to future good
conduct. - (1) (a) Fyture good
conduct shall be an implied
condition of every grant of
pension and its continuance under
. these rules.
(b) The pension sanctioning
authority may, by order in
writing withhold or withdraw a
pension or part thereof, whether
permanently or for a specified
period, if the pensioner is
convicted of a éerious crime or
is found - guilty of grave
misconduct:

Provided that no such order

t L IR



=}mékéfanﬂéppointment to iﬁe post’
held by him immediately before
‘his .retirement from service:
Provided further that where a
part of pension is withheld or

withdrawn, _the.  anolunt ..0fesUuohce: s mes

pension shall not be reduced
below [the minimum pension as
'determlned by the Government from

tlme to tlme]

(2) Where a pensioner is convicted
of a serious crime by a Court of
law, action under clause (b) of
sub-rule (1) shall be taken 1in
the light of the judgment of the
Court relating to such

conviction.

(3) In a case not falling under
sub—;ule (2), if the authority
referred to in sub-rule (1)
considers that the pensioner 1is
prima facie guilty of grave
misconduct, it shall before

passing an order under sub-rule

(1)-



and the ground on which it is
proposed to be taken and calling
upon him - to submit, within
fifteen days of the receipt of

the notice or such further time

i - DL QX CEEDIiNg fifieen days as may
be allowed by  the pension
sanctioning authority, such

' representation'as he may wish ta

make against the proposal; and-

(b) take into consideration the
representation, if any, submitted
by the pensioner under clause

(a) .

(4) Where the authority competent

to pass an order under sub-rule

- (1) is the Governor, the State
Public Service Commission shall

be consulted before the order 1is

passed.

(5) An appeal against an order
under sub-rule (l); passed by any
authority  other than the
Governor, shall lie to the

Governor and the Governor shall

®
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Explanation. - In this rule, -
(a) the expression "serious crime"

includes a crime involving an

offence  under the Official
Secrets .  Act 1923 (No. 19 of

— T . .. ) P R RS S
(b) the expression "grave
misconduct” includes the

communication or disclosure‘ of
any'éecret'official code or pasé
word or any sketch, plan, model,
article, note, document or
information such as is mentioned
in Section 5 of the Official
Secrets Act, while holding office
under the government s0 as to
prejudicially affect the
interests of the general public,
or the security of the country.
[Note - The Provisions of this rule
shéll also be applicable to
family pepsion payable under
Rules 47 and 48. The authority
competent to make an appointment
to the post held by the deceased
Government servant/ pensioner

immediately before the death or



or withdraw any part of family

pension."”

Ts From the perusal of Rule 8 as

reproduced here in above, it 1is clear

TR A gy — e =

“that pension sanctioning authority may by
an order in writing withhold or withdraw

a pension or part thereof if the

"pensioner is convicted of a serious c¢rime -

or is found guilty of grave misconduct.

The pension can be withheld or withdrawn
permanently or for a specified period.

Rule 8(2) deals with cases of pensioner

who has been convicted in a Criminal Case

while Rule 8(3) deals with cases of

pensioner found guilty of grave
misconduct.
8. From a perusal of the provisions of

Rule 8(3) of the Rules of 1976, it 1is
clear that the said provision prescribes
that whe;e an authority considers a
pensioner prima facie guilty of grave
misconduct, it shall, before passing an
order under Sub-rule (1) of Rule 8 of the
.Rules of 1976, serve upon the pensioner a

notice specifying the action proposed to

ST TR T



1 (18)

is extended by the authority, take into
consideration the representation filed by
the . pensioner and thereafter pass an

order.

9 It is, however, apparent from a bare

‘periuisal of the first few words of Rule

8(3) of the Rules of 1976, that the
aforesaid procedure prescribed for
passing orders against the pensioner in
cases where he is prima facie guilty of
grave misconduct, has no applicability to
cases falling unaer Rule 8(2) of the
Rules of 1976 which deals with the action
to be taken against a pensioner convicted
by a Criminal Court. The starting words
of Rule 8(3) of the Rules of 1976, “In a
case not falling under sub-rule (2)7,
make it abundantly clear and state in no
uncertain terms, that the provisions of
Rule 8(3) of the Rules of 1976, shall
apply only to those cases that do not
fall under Sub-rule (2) of Rule 8 of the
Rules of 1976.

10. A perusal of Rule 8 of the Rules of
1976, makes it further clear that the

category of cases that fall under Rule
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serious crime by a Court of law and that
while taking such action, the elaborate
procedure prescribed under Rule 8(3) of
~the Rules of 1976, would not apply as the

same has been expressly excluded by the

e —RRENAING. words._ 0f .Rule..8(3) .of the Rules .. _..

of 1976. Rule 8(2) of the Rules of 1976,
does not coﬂtemplate - giving of an
opportunity of hearing when the pension
is withheld or withdrawn on account of

conviction of a serious crime.

: §: B The aforesaid aspect and
interpretation of the Rules 1is apparent
from a bare perusal and reading of the
Rules. The 1language of Rule 8(3) of the
Rules of 1976, 1is siﬁple, unambiguous and
clear and leads to no other

interpretation, meaning or conclusion.

12 In view of the clear and unambiguous
lang'uage.of the provisions of Rule 8(3)
of the Rules of 1976, which incidentally
was neither considered nor brought to the
notice of the Full Bench in the case of
Ram Sewak Mishra vs. State of M.P. and
another (suypra), it 1s held that the

principles of natural justice cannot ke
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13." The principles of natural justice or
‘holding of an enquiry 1is neither a
universal principle- of justice nor
inflexible dogma. The principles of
nafural justice are not incapable of

a__given situation. For

—————————

example, Article 311(2) of the

mrm X CluSsion. . _in

Constitution, which essentially embodies

the concept of natural Jjustice, itself

contempiétes that there may be situations
which warrant or permit the non-
applicability of the principles
underlying Article 311 (2) of the
Constitution. Reference may be made to
the second proviso to Article 311 of the
Constitution. The Supreme Court in Union
of India wvs Tulsiram Patel AIR 1985 sC
1416 = (1985)3 SCC 398 had in terms of

Art 311 ruled that not only, can the
principles of natural justice be modified
but in exceptional cases they can even be

excluded.

14, The Rule 8(2) enables the authority
to exercise power under Rule 8(1l) (b) upon
conviction of serious crime in the 1light
of the Judgment of the criminal court.

While doing so, it must consider whether
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that purpose it will have to peruse the

judgment of the criminal court and
consider- all the facts and circumstances
of the case. This, however, has to be

done by it exL_parté and by itself and

~without _hearing _the concerned pensioner:

reason of the exclusionary effect of the
starting words of Rule 8 (3) upon‘exercise
of powers under Rule 8(2) of the 1976

Rules;

15, In view of the law laid down by the

Supreme Court in the case .of Tulsiram *

(supra), which is fully applicable to the
present case as well, the authority must,
however, bear in mind that a conviction
on a criminal charge does not
automatically entail withdrawal 0%
withholding of pension. This can be done
in the light of the judgment of the Court
relating to such conviction. No
direction for taking action in the
judgment of the c¢riminal Court is
necessary or required for taking action
under Rule 8(2) of the Rules of 1976.
This authoritative judgment of the

" Supreme Court was completely overlooked

by the learned Single Bench while



Mishra (supra) wrongly did not apply the
decision of Tulsi Ram Patel (supra) to
" .the Rules of 1976. On the other hand the
-earlier Full Bench in Laxmi Narayan
Hayaran v. State of M.P. reported 1in

i emieie2004 (4) . MPLJ__ 555 _after considering the

‘relevant case law including Tulsi Ram
Patel (supra), correctly held that no
prior hearing is required before passing
an order under. Rule 8(2) of 1976 ‘Rules

consequent upon conviction.

16. The upshot of the whole discussion
is that the decision of the Single Bench
as well as the Full Bench in Ram Sewak v.
State of M.P. (supra) does not 1lay down
the correct law, while the earlier Full
Bench decision in Laxmi Narayan Hayaran
v. State of M.P. (supra) 1lays down the

correct law.

17. The answer to the questions referred
to this Larger Bench is given accordingly

by clearly stating that:-

(1) The principles of natural justice
are specifically and expressly excluded
and have no application to the cases

fal;inc under Rule 8(2) of 1976 Rules
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pensioner Uhdé¥ Rule 8(2) of the Rules
of 1976, no notice is‘requir'ed to be
issued to the pensioner nor can he
insists upon prior_ opportunity of

‘representation on the strength of the

_principles of Natural JustiCe.. . e —rrimme o

T e S T e

(ii) The decision of the Full Bench in
the case of Ram Sewak Mishra (supra)

and the decision in the case of Dau Ram

Maheshwar (supra) are hereby over-

ruled.

(1iii) It is held that the authority is

not required to issue notice or afford
prior 6pportunity of representation
before passing the order under Rule
8(2) of the Pension Rules of 1976, in
respect of a pensioner who has been
convicted in the criminal cases.
However, the power of the authority to

take action under the Rules would be

subject to the guidelines as stated by.

the Supreme Court in the case of
Tulsiram Patel (supra) and reiterated
by this Bench in the. preceding
paragraphs of this judgment.
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'as per Rules and Roster, for further

orders.
(S:K.Seth) (R.S.Jha) (Smt. Nandita Dubey)
P Chief Justice Judge Judge
(Rajeev Kumar Dubey)' (Sanjay Dwivedi)
rao

Digitally signed by SATYA
SAI RAO

Date: 2019.05.15 15:18:42
+05'30"
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" IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO(S).3419 of 2020
(Arising out of SLP(C)No0.10255 of -2026)

ANIL BHARDWAJ APPELLANT (S)
VERSUS

THE HON’BLE HIGH COURT OF
MADHYA PRADESH & ORS. RESPONDENT ()

1
!
i
:

JUDGMENT

. ASHOK BHUSHAN, J.

, Eeé‘\?éf granted.

;

2. This appeal has been filed questioning the Division

Bench judgment dated 06.01.2020 of the High Court of

“Madhya Pradesh dismissing. the .writ petition filed by

the appellant. The appellant i_h the writ petition ias

prayed fcr quashing the orders dated 14.09.2018,

Sgnaiure Nol Yeriluc

Lot

G #07.2018 and 21.09.2019 by which appellant has been

=




‘held not suitable for being appointed to the post of

District Judge (Entry Level).

3. The brief facts of the case afe:

'The '~ High Court of Madhya Pradesh issued an

advertisement dated ©9.03.2017 inviting applications

for recruitment in the post of District Judge(Entry
Level) 1in the cadre of Higher Judicial Service by"

-Direct Recruitment from amongst the eligible Advocates.

In pursuance to the advertisement, the appellant
submitted online application form. The' appellant after

being declared successful in the Main Examination was

.. -called for  interview. The provisional select and

wéﬁting —iistj was published in which the name of the
appellant waé_included at Serial No.13 in the category
of unreserved. The appellant recelved a communication
on 06.04.2018 from the Law and Leglslative Department
informing that he has been selected for the pos% of
District Judge (Entry Level). He was asked to éppear
before the Médical Board .for the health tests. On

02.07.2018 the appellant was informed that in his

\
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attestation form FIR No0.852/2014 under  Section
498/406/34 IPC 1s shown and the copy of the same was
asked for.. on 14.09.2018 order was 1ssued by the
Pfincipal .Sécretary,. Madhya - Pradesh, Law and
Legislativé Department declaring the appellant
ineligible and directing for deletion the name of the
appellant fromAthe select list.. The Government- also
issued a Gazette notification deieting the name of the

appellant from the Merit No.13 of the main select list.

4, The appellant filed a Writ Petition No0.27434 of

2018 before the High Court challenging the order dated

14.09.2018 and the Gazette notification dated

21.09.2018. On application submitted under the Right to

Information Act, the appellant was provided extract of”

the Minutes of the Joint Meeting of Administrative
Committee (Higher Judicial Service) and Examination-
cum-Selection and Appointment Committee dated
18.07.2018 by which proceedings the appellant was not
considered suitable for being appointed to the post of

District Judge (Entry Level). On the basis of a




complaint by the wife of the appellant, a criminal case |

was registered and vide judgment dateq 18.09.2019 the
appellant was ‘acquitted of the charge framed against
- him. - h

5.. The appellant filed an applicatibn for amendment of
the writ petition to bring on record the order of the
A:hcquittal and other-eveﬁts occurred during the pendenﬁy
of the writ betition. The appellant was pefmitted t;
withdraw his earlier writ petitioﬁ with libe}ty to file
a fresh writ petition. Writ Petition No0.27779 of 2019
was filed lby the appellant dincorporating subsquent

events, facts and acquittal order which writ petition

has been dismissed by the impugned judgment dated

. 06.01.2020 by. the High Court. Aggrieved-by-the ifiplgned

e SA

judgment, the appellant has come up in'this.appeal.

6. WeAhave heard Shri R. Venkataramani, learned senior
counsel for the appellant, )
7. Learned senior counsel for the appellant submits

that the appellant in his online application form has

disclosed about the lodging of FIR No.852/2014 under

i i
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Section 498A7/406/34 IPC. He submits that appellant
r having disclosed thg lodging of FIR against him_hgs not
concealed any'fact before the High Court and he héging-
been 'seleéted “on- merit was entitléd té be appointed.
Shri Venkataramani . submits that on the subsequent
acquittal of the appellant on 18.09.2619 his case for
appointment was to be reconsidered by the High Court
and the High Court committed an error 1in not’
considering the appellant for appointment. The
candidature of the appeilant .could not have been
cancelﬁ%d merely on‘the ground of pendency of criminal
case. Tbe appellant could not have been deprived of the
employment after acquittal. There was no other material

on record to indicate that antecedent or conduct of the

appellant was not upto the mark. The High Court ought
to have sent the matter back before the Higher Judicial
Service and Examination-cum-Selection Committee for

reconsideration.

8. Learned counsel for the appellant has referred 'to

the judgments of this Court which have been relied by

—
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the |High Court in the impugned judgment. Learned
coun%el for appellant has also placed reliance on the
judgment of this Court 1in Mohammed Imran vs. State of
Mahérashtra and others (C.A.No.10571 of 2018) decided

on 12.10.2018. He submits that the judgment of Mohammed

Imran was also a case of a judicial officer who was

directedjby this Court to be given appointment.

9. We have considered the submissions of the learned
counsel for the parties and perused. the records.

10. The present 1s not a case where the name of the
appellant was deleted in the select list on the ground
of any concealment of criminal case against him. The

appellant has brought on the record the proceedings of

Examination-cum-Sélection Committee dated 18.07.2618.

At Item No.2 of the Agenda the Committee recorded the

following decision:

“ITEM NO.02.Consideration on the matter relates
to Character Verification Reports of
selected 13 candidates of MPHJS
(District Judge-Entry Level) (Direct
from Bar) Exam-2016 & 2017, received
from Law Department, Bhopal for

X@) -




determination of their eligibility
for the said post.

1.Shri Anil Bhardwaj: -

Attestation Form . submitted Shri Anil
Bhardwaj and - police- verification report
submitted by Deputy Commissioner of Police,
Special Branch, New Delhi, goes to show that
FIR 852/2014 under Section 498A/406/34 of IPC
has been registered against Shri Anil

"Bhardwaj on the basis of complaint filed by
Smt. Pooja wife of Shri Anil Bhardwaj.

After due consideration resolved that a
case against Shri Anil Bhardwaj under Section
498A, 406-34 IPC 1is still pending before
Rohini Court, New Delhi. Therefore, he 1s not
considered suitable for being appointed to
the post of District Judge (Entry Level).”

10. The FIR against the appellant was lodged by his

wife under Section 498A and 406 IPC in the year 2014 on

Court on 15.07.2017 under Section 498A and 406 IPC. The
appellant has disclosed lodging of the FIR against him
in his online application form. The name of the
appellant was included in the seiect list which was
forwarded to the State. The State after character

verification submitted a report which report was

the basis of which a charge-sheet was submitted in_ the

s
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considered on 18.07.2018 by the Administrative
Committee (Higher Judicial Service) and Examination-

cum-Selection and Appointment Committee and a

- resolution was taken that. due to pendency of the case-

under Section 498A, 406-34 IPC on the basis of
complaint filed by the wife, Smt. Pooja, the appellant
. 15 not-considéred suitable for being appointed to the

ﬁost of District Judge.

11. . Before the High Court, the decision of the
Committee dated 18.07.2018 as well as the order of the
State dated 14.09.2018 for deleting the name of the
appellant was challenged in the writ petition. The main

issue to be considered was as to whether resolution

dated- 18072018~ “suffered ” Tioi &rFor which requires

judicial review by the High Court 1in exercise of
jurisdiction wunder Article 226. The submission which
has been pressed by the counsel for the appellant is
that appellant’s case was required to be reconsidered

in view of his subsequent acquittal on 18.09.2019.

zoD




12. The recruitment to the Judicial Service 1is governed
by the provisions of Madhya Pradesh Uchchatar Nyeayik
Seva (Bharti Tatha Seva Sharten) Niyam, 1994. This
Court issuéd. direction to all States to "fill ‘up £he

vacancies 1in subordinate Courts in a time schedule. The
direction was 1issued by this Court 1in Malik Mazhar
Sultan (3) and another vs. Uttar Pradesh Public Service
Commission and others, 2008(17) SCC 703. The selection
process for filling up the post of District Judge has
to be completed by all fhe HighuCourts as per the time
schedule fixed by this Court. After declaration of the
merit list the candidates have to be. given appointments
in time bound manner so that they may join the
respective posts. There is no dispute that on the date
when the Committee deciaréd the appellant unsuitable,
criminal case against him under Section 498A and 406
IPC was pending which was registered on a complaint
filed by the appellant’s wife, Smt. Pooja. The mere

inclusion in the select 1list does not give an

indefeasible right to a candidate. The employer has




10'
right fo refuse appointment to the candidate included
in the select list on any valid ground. The persons who
occupy Judicial Service of the State are persons who
are expected to have impeccable character and.coﬁduct.-
It is not qisputed that the criminal case under Section
498A -and 406 IPC was pending at the time when the
appellant applied for the recruitment, when he appeared
for the interview and when the result was declared. The
character verification report was received from the
State where pendency of the criminal case was mentloned
which was the reason for the Committee to declare the -
appellant unsuitable. The submission which needs to be
considered 1s that whether 1in 'view of the subsequent
acquittal of the appellant, his case was required:to be

reconsidered and he was entitled to be appointed.

13. This Court in Commissioner of Police, New Delhi and
another vs. Mehar Singh, (2013) 7 SCC 685, while

considering a case of antecedents verification “or




appointment into Delhi Police Service made the
following observation in paragraph 35:

“35. The police force 1is a disciplined force.
It shoulders the great -responsibility of
maintaining law -and order and public order in
the society. People repose great faith and
confidence 1in it., It must be worthy of that
~ confidence. A candidate wishing to join the
-police force must be a person of utmost
rectitude. He must have 1impeccable character
and integrity. A ~ peérson having criminal
antecedents will not fit in this category. Even
if he 1s acquitted or discharged 1in the
. criminal case, that acquittal or -discharge
order will have to be examined to see whether
he has been completely exonerated in the case
because even a possihility of:his taking to the
life of crimes poses a threat to the discipline
of the police force....."

14. The observation was made by this Court in the abcve

case that a candidate wishing to join the ﬁolice force
“must” beT a” peFson” having “impeccable character and
integrity. The above observations apply with greater
force td the Judicial Service. This' Court fufther
observed that even in the case of acquittal, it has to
be examined as to whether the person was- completely

exonerated in the case or not. In the present case the

acquittal having taken place after the close of




recruitment process, there was no question of examining

12

the acquittal order by the High Court at the ‘time of

finalizing the selection process.

15; Léarned counsel for the épbeilanf.has réferfed to
the judgment of this Court in Joginder Singh vs. Union
Territory of Chandigafh aﬁd others, (2015) 2 SCC 377,
which was a case whéthér thé éppellant was aﬁquifted by
the trial court for a .case under Section
148/149/323/325/307 IPC. In the above.case acquittal
_took place even before the appellant was called for the
interview/medical examination. This fact was recorded
in paragraph 24 of the judgment in the following words:

“24. However, in the present case, we have

observed that the appellant was involved in a .

== family Cfeld Tand Tthe TFIRT came to be lodged
against him on 14-4-1998, after he had applied
for the post of Constable. Further, he had been
acquitted on 4-10-1999 i.e. much before he was
called for the interview/medical

examination/written test.....

16. The above case 1s clearly ‘distinguilshable and does

not help the appellant.




17. A three-Judge Bench of this Court in Avtar Singh

vs. Union of India and others, (2016) 8 SCC 471, had

occasion to examine different aspects of verification

%orm'éftef‘seleftion including the question of having
criminal antecedents and pending of criminal case. This
Court laid down that in the event criminal case 1is
penaing and 1ncumbent has not been acquitted employer

may well be justified in not appointing such an

incumbent. In paragraph 32 following has been laid

down:

“32. No  doubt about it that once
verification form requires certain information
to be furnished, "declarant 1s duty-bound to
furnish it correctly and any suppression of
material facts or submitting false information,

WAy T BY TTitself  lead to  termination of  his
services or cancellation of candidature 1in an
appropriate case. However, in a criminal case
incumbent has not been acquitted and case 1s
pending trial, employer may well be justified
in not appointing such an incumbent or in
terminating the services as conviction
ultimately may render him unsuitable for job
and employer 1s not supposed to wait till
outcome of criminal case. In such a case non-
disclosure or submitting false 1information
would assume significance and that by 1itself

p— A S
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may be ground for employer to cancel
candidature or to terminate services.”

18. Even 1n-a case where candidates have been acquitted
.in'criminéi case, it was held that the decision of fhé
Screening Committee being not actuated by mala fide
regarding suitability of the candidate 1is to be
resbected. This Court in Union Terfitory, Cﬁandigarh
Administration and others vs. Pradeep Kumar and
another, (2018) 1 SCC 797, laid down following in
paragraphs 13 and 17:

“13. It 1s thus well settled that acquittal
in a criminal case does not automatically
entitle him for appointment to the post. Still
it is open to the employer to consider the
antecedents and examine whether he 1is suitable
for ~appointment ~to the post. From _the .. _ .
‘observations of this Court in Mehar Singh. 2013
(7) SCC 685 and Parvez Khan. 2015 (2) SCC 591
cases, 1t 1s clear that a candidate to be
recruited to the police service must be of
impeccable character and 1integrity. A person
having criminal antecedents will not fit 1in
this category. Even 1if he 1s acquitted .or,
discharged, it cannot be presumed that he was
honourably acquitted/completely exonerated. The
decision of the Screening Committee must be
taken as final unless it is shown to be mala
fide. The Screening Committee also must be
alive to the importance of the trust reposed in
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it and must examine the candidate with utmost
character. '

17. In a catena of judgments, the importance
of 1integrity and high standard of conduct 1in
police force has been emphasised. As held 1in
Mehar Singh  “case2, ' the decision of the
Screening Committee must be taken as final
unless it 1is mala fide. -In the case 1in hand,
there is nothing to. suggest that the decision
of the Screening Committee 1is mala fide. The
decision of the Screening Committee that the
respondents are not suitable for  being
appointed tc the post of Constable does not
call for interference. The Tribunal and the
High Court, in our view, erred in setting aside
the decision of the Screening Committee and the
impugned judgment 1is liable to be set aside.”

19. Now, we may notice the judgment of Mohammed Imran
{supra) which has been heavily relied by the learned

counsel for the appellant. In the above case the

-appellant - -was - -selected -for--Judicial ‘Service” whise™ -

selection was cancelled on' 04.06.2010 due to the
character verification report of the Police. Writ
petition was dismissed by the High Court. It was
contended before this court that the appellant was
acquitted'of the charge under Sections.363, 366, 34 IPC

on 28.10.2004 'that 1is much before he cleared the

-
-
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examination for appointment 1n the year 2008. The

appellant disclosed his prosecution and acquittal by

the Sessions Court. This Court noticed the aforesaid

. fact 1n paragraph 9 of the judgmenf inithe following

words:

g, It is an undisputed fact that one Shri
Sudhir Gulabrao Barde, who had been acquitted
on 24.11.2009 in Case N0.3022 of 2007 under
Sections 294, 504, 34 IPC, has been
appointed....”

20. This Court held that report received reveals that

~except for the criminal case, 1n which he had already

been acquitted, the appellant has a clean record and
there 1s no adverse material against him to deny him
the fruits of his academic labour. This Court found
HéEiEiOHWFéjéétiﬁéufhg.ééﬁagéétUre of the appellant as
untenable by making following observation in baragraph
11:

“11. In the entirety of the facts and
circqmstances of the <case, we are of the
considered opinion that the consideration of
the candidature of the appellant and its
rejection are afflicted by a myopic vision,

blurred by the spectacle of what has been
described as moral turpitude, refiecting




)

inadequate appreciation and application of
facts also, as justice may demand.”

17

21. There can be no dispute that in event it is found
- that decision by which the. candidaturé of a candidate
1s rejected 1s arbitrary or actdated by . malafide -such
decision <can bhe interfered Dby the Constitutional
Courts. We have already noticed the judgment of this
Court in Union Territory, Chandigarh Administration and
otheré vs. Pradeep Kumar and another (supra) that the
decision of the Scfeening Committee must be final

unless it 1s mala fide.

22. There can be no dispute to the above preposition.

But there can be other valid reasons for not sustaining

the decision of Screening Committee/ Selection
Committee apart from the ground of mala fide. Any
arbitrary decision taken by the Selection Committee can

very well be interfered by the Constitutional Courts in

exercise of Judicial Review Jurisdiction.




23. Reverting to the facts of the present case, the

18

decision ' of Examination-cum-Section ané Appointment
Committee for holding the appellant wunsuitable was
based .on. the relevant consideration, ipe.L a criminal
case against the appellant under Section 498A/406/34
IPC was pending consideration which was registered on a
complaint filed by the wife of the appellant. such
decision of the Committee was well within Iﬁe
jurisdiction and power of ‘the Committee and cannot be
said to be unsustainable. The mere fact that
subseqﬁently after more than a year when the person
whose candidature has been cancelled has been acquitted

cannot be a ground to turn the clock backward.

247 "There™ "being no infirmity ™ in  the deécision dated

18.07.2018 of the Committee declaring the appellant
ﬁnsuitable for the ‘post and consequential decision.
taken by the State to delete the name of the appellant,
"the High Court did not .commit any error in dismiséing
the writ petition. The fact that subsequently the

appellant was acquitted in the criminal case did not




furnish  sufficient ground for reconsidering the

19

appellant for appointment on the post.

25. One more submission adyanced by learned counsel for

the petitioner needs al#c to be considered. The.
peéitioner’s contenfion is that the decision declaring'

the petitioner unsuitable on the ground of pendency of ..
criminal case under Section 498A, 466 IPC was contrary
to the guidelines issued by the Government of Madhya
Pradesh for character verification dated '05.06.2003. He
submits that as per paragraph 6(viii) of the guidelines
on the acquittal on merit of the case by the Court,'the
candidate will be eligible for Government service. He'

/
submits that the above clause of the Government Order

has been  breached in declaring the appellant

unsuitable.

és. The guidelines dated 05.06.2003 has been issued by
Government of Madhya Pradesh on the subject “regarding
issuing of new guidelines for character verification.” -
Paragraph 6 which has been relied by the counsel for

\
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the appellant 1s regarding column 12 of the Attestation
form. It 1is useful to extract paragraph 6 and clause
(viii) which are as follows: -

“6. The Column 12 of the attestation form
filled for character verification by selected
candidates for government service, criminal
hackground, judicial case and the information
about acquittal or conviction in it, willfully
or erroneocusly or ignorantly kept vacant
subject to gqualification for appointment 1n
government service taking into consideration
the policy as per rules by the state government
with 1immediate effect decisions have been

(viii) On the acquittal on merit of the
case by the Hon’ble Court, the candidate
will be eligible for government service.”

27. Clause (viii) on which the reliance 1is placed

““contemplates that the ‘candidate who has been acquitted

on merit by the Court will be eligible for the
Government service. The aforesaild contemplation relates
to at the iime oflcharacter‘verification. Thus, at the
time of character verification, if a candidate is found
to be acquitted on merits by the Court, the candidate

shall be treated to be eligible for Government Service.

q
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The above clause (viii) as quoted above cannot come to
the rescue of the appellant who at the time of

character verification or at the time of consideration

of the case of the appellant by 'the commlttee on

18.07.2018 had not been acquitted. Had the appellant in
column .12 had mentioned about the.acquittal or at the
time of character verification it was found that the
candidate has been acduitted on merit by the Court,
Clause 6(viii) woﬁld have been attracted but 1in the
present case the said clause 1is not attracted since at
the . time of character verification the appellant had
not‘been acquitted and he was acquitted after more thaﬁ

a year from rejection of his candidature.

.28.. Learned counsel . for . the appellant lastly has_.

contended that due to deletion of the name of appellant
from select list a stigma 1s attached to him, for
removal of which this Court may 1issue notice 1in this
SLP. As noted above; the appellant having already been

acquitted by the judgment dated 18.09.2019 stigma of

criminal case has already washed out and the criminal

o)
e T
- .

‘-‘.‘_-r-l.._t. s
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case having resulted in acquittal no stigma 1is attached
to the appellant’s name on the above ground. The

apprehension of the learned counsel for the appellant

that .a. stigma. shall continue with the name of. the.

appellant is misconceived, stigma, if any, 1s already
over by acquittal.
29. We, thus, are of the view that the High  Court did

not commit any error 1n dismissing the writ petition.

The appellant was not entitled for any relief in the

writ petition. In the resuit, while dismissing this
appeal we observe that stigma, if any, of the criminal
case lodged against appellant under Section 498A/406/34
I?C is washed out due to the acquittal of the appellant

_vide judgment dated 18.09.2019..

[M.R. SHAH]

NEW DELHI, )
OCTOBER 13, 2020.
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(i) Recovery from employees belonging to Class-lll and Class IV
service (or Group ‘¢’ and Group ‘d’ service)

(ii) Recovery from retired employees, or employees who are due
to retire within on year, of the order of recovery.

(iii) Recovery from employees, when the excess payment has
been made for a period in excess of five years, before the
order of recovery is issued.

(iv) Recovery in cases where an employee has wrongfully been
required to discharge duties of a higher post, and has been
paid accordingly, even through he should have rightfully been
required to work against an inferior post.

(v) In any other case, where the Court arrives at the conclusion,
that recovery if made from the employee, would be
iniquidous or harsh or arbitrary to such an extent, as would
far outweigh the equitable balance of the employer’s right to
recover,
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3R FT U 11 Td 12 AR g
11. The principle enunciated in proposition (ii) above cannot
apply to a situation such as in the present case. In the present
case, the officer to whom the payment was made in the first
instance was clearly placed on notice that any payment found
to have been made in excess would be required to be
refunded. The officer furnished an undertaking while opting
for the revised pay scale. He is bound by the undertaking.
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12. For these reasons, the judgment of the High Court which set
aside the action for recovery is unsustainable. Howere, we
are of the view that the recovery should be made in
reasonable instalments. We direct that the recovery be made
in equated monthly instalments spread over a period of two
years.
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(i) Recovery from employees belonging to Class-lll and Class IV
service (or Group ‘¢’ and Group ‘d’ service)

(ii) Recovery from retired employees, or employees who are due
to retire within on year, of the order of recovery.

(iii) Recovery from employees, when the excess payment has
been made for a period in excess of five years, before the
order of recovery is issued.

(iv) Recovery in cases where an employee has wrongfully been
required to discharge duties of a higher post, and has been
paid accordingly, even through he should have rightfully been
required to work against an inferior post.

(v) In any other case, where the Court arrives at the conclusion,
that recovery if made from the employee, would be
iniquidous or harsh or arbitrary to such an extent, as would
far outweigh the equitable balance of the employer’s right to
recover.
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11. The principle enunciated in proposition (ii) above cannot
apply to a situation such as in the present case. In the present
case, the officer to whom the payment was made in the first
instance was clearly placed on notice that any payment found
to have been made in excess would be required to be
refunded. The officer furnished an undertaking while opting
for the revised pay scale. He is bound by the undertaking.
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12. For these reasons, the judgment of the High Court which set
aside the action for recovery is unsustainable. Howere, we
are of the view that the recovery should be made in
reasonable instalments. We direct that the recovery be made
in equated monthly instalments spread over a period of two
years.
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31. s faunfra /s Ngw.y, ada gaeaa

I GRHR B I Td /01 AP IUGH! S Heg URROR BTg HHEAT
wikera J87 ffpo ST 9 de W HIHS BT O€EUl, U Iwd  WIEd
Ffafy A & g afte v St o & sfuel / wefta e susAt
& gTadd uraeRal 9 frast a9, gt s o geear dftea wR @
ar ¥ fAvtg 7 wx forar v



TeggRy US9d, feAis 11 w1 2018

-t
THRY] B TAR) ARPR B ¥ 0§ Had

JHRUT B gAY AfRAHI B ameRvr Frafafaa AMES! & ey g4 ifRe—

(T®)

gl oz wfa & ueEmd, W ARBR uHRer B B FT rueE
HT, qell @ Wi fewefl ar e AR wEitEE srea |
Wo @ gd oftdfed WM @ WElRa W s gEew,
XA/ $Te, afRu, SfeREA e Wugla & |

g e fom @ e gois & W smavas 9we |49
v g gifEd s @ fag a9 6 a8 yawor & wey A
JATT FARI 7d TRl § w0l dvE | gArved ¢ |

ARMaa G 9gas & 94 UeRv & g AfER) o @
s AMBR | FUS PN, TERW B AR W@ BOm Al
TEIRaa $Afad A BEd &FFed ovE @ gd gaEIer A
Refar sma & |

TR AR 99 Ay adeEs | 5 wiga fofed & 7€ 2 i
9 " T ok BT yeeor @ Hay ¥ RN aRerd gw Ry
Rl & egwRw e 9@ A Red /anda /wefa
FrafarfRal dUR /B T8 TR 64 B 9 A g8 fafire aRv) @
gl Heta Ay e @ ofrell AN & dR A gwsied ura
FHT |

TN e BTt BIed @ U¥ar] AU+l AfRe # 3Mavas w9
| AElfdaan wratea & BIgd T8l W |

TRt ST, "Eitgaar araloy gy feu v fadl el & an #
faftrs e & wregm ¥ Weadg furfiy uifiderd ¥ deme Hare
P P fore Ieaverdy B

TR SRR & e yee & v 9 8 gRfted e @ i
Wl gga Sueer BRM {6 gavoll & ool A Fuem &1 g™ a9 &
fory wEgea srafay &1 qET / SRS & TR Fhegs 38
T 8



(‘

9T 1 ]

Heryey T=9d, faaiE 11 78 2018 3027

(3173)

TN IR Jhen @ g0 dve 9 GHIG g1 dd SU e
UAS GHROT B FATe @ forg RyieR 8| g Fafa w0 @ 99
AR g & ddy A el eriafRal w1 widerr
@ eRT) B iR Ae wU @ watd faurr @ faffs gere B
59 Teu # yiRerfer ufddes A9 |

gz gfea & & yWN el &1 afdard <l g {6
gHRol ¥ grarerd ¥ Sfad w9 A gfdare fear T €

TR MR & ggd ugam SfeafRad wva g fga fbar som
3R A AP & AR/ FAIAGRT B g9 § 98 IO ug
Bred ¥ T WU H WY e U SxNIReR Bl
it /9 o PR N aiffrery e /vei | SRRt
AT Ao TR B wRw o B A W aRada @ aR |
e yers & yg@ & fiv & gfeded <)

fereft faftre wavor A A ey oiRa fFd oM &1 gen A, ey
@ AT /AT ufd @ W Javad "d o @ fg #erSadn
AT F Ny & U B Pl AfFTT R g9 R AfRER) o
grfl 3R 98 Jaad #d B uR aRAH @ fasg @ e H ¥@d g
B BT

g ARBERT B I TG udHeer & Hay ¥ R g6 1w
A PEER /ATURETE! {E1 o iR megycy fafda war (@maron)
frm, 1965 Td weguew RAfde War (@A) fram, 1966 @ s
daffe Tuael & fdudl @& o R SS9 fIwg wgfud fawrfa
FHRATS B S |



r—— e,

r

1 4
M

£ y 4 ] i - —

f_/j ; Fegeer orEs, R 3N Rurh w2 Bem ] § FEB 7070
| ML’Y )
FATF 6619/21-(2N) srqrer e 16.02

G,

L W e B RN B P cur
T e e W, R 2.0 FEB 2000 e
S v wREEfE, |
AT ATHA,
AT, AT

vk

®ya- Ensuring implementation of M.P. State Litigation Policy. 2018 |

3T fawas AgTaaEdl Friterg, AUATEY SEO W IeTHEE
fa_ﬂ'r&? 04122019 # SR Howd X REAFER YU § T
A s Tow FHaAT U A, 2018 B %ﬂs« W -

o "‘“*‘:"r

i

4 ay/
ﬁ'ﬁ"‘*‘? TG e(af:r)
yiaea e
e omEe, Bfty At furdr & e
gsaieA . 6619/21-8(a), sfrarer, RATs 18.02.2
gfafafr-
1, T wfae, #Eg | FEey, ARl (e Fyrerg, WarE A IE
93 F. CS/Gen-Co/10041 f&aT® 19.12.2019 ¢
12y, FfaRed FeifaEar, FeUashdl FRHEY, FUTHE SEET A 3R
m%m@a uy e 18.12.2019

I'-\

% Feo #F gaard A @ /-

o

N f(;f;m
Ei
%
i @
3
pis

| 6:77:;

Sy YT -

yfafEFa g

ey omEa, B i furd e



‘-‘! l;s. e ) FEX MO,

RUUTIAL RUYLGALE S IERAL

H o HieH GOURT OF MADIHYA PRAO(' SH

"iw3H COURT OF MADIIYA PRADESH
BENCH AT INDORE

To

Chief Secretary
State of M.P.
Vallabh Bhawan
Bhopal (M.P)

=g wiag sialea

C5/Gen-Cofuembih QL.
pete.. 112013

i | §ub - Xnsuring implementation of M.P, State Litieation Management Policy, J01#

. VR Tam writing this letter to bring to your kind a
e 1 the State Government are not following the M.P. State
- (hereinafter referred 10 as the “State Litigation Policy’

Wide A

irstead of filing an appeal, the representation of the
Department,
Various cases are filed before the Hon’b

?rcl,.,a[ron Management Policy provides that such

el In various matters permission is sought from the Law & Legi
li : Department, State of M.P. for filing of Writ Appeal in cases where the Hon' ble
i has issued directions for considering the Representation of the Petitioner fn such ¢
Hon"ble High Court has not expressed ary opinion on

tention that various Departime::
Litigation Management Policy

.

i

the merits of the case anc

Petitioner should be decided b

ie High Court solely

K )

representation has not been decided by the concemed officials. Clause 22 of %
iepresentation should he e
‘c,.\ped tiously as possible. Extract of ( fause 22 is resroduced hereunder -

REE 22 QUICK ACTION ON REPRESE™ TATIONS/ [ EGAL NOTICL

22,1 A legal notice is intended 1o alter the
same should be decided expeditiously

waste of public money and clogging of

the bounden dutof the enquiry office

no lapse oceurs in the rrocedural 7
© remanded bock for fresh decision on
trained periodical Iy in thece g spects

W, lirm ver an employee 1 the State (¢
4 Cowrt Jgazm ‘the Gove nment of Mad
wpan ilie Colizeicr conee. ved 10 make

Instructions and by a detailed speakin g order

f

State [0 Seek q JUST t“mr“":‘ i
such a legal notice is served upon any Department asking for 1.
in accordance with prevaless 2

the wheels of Justioe

v i Bk
«c.«  While passing orders in origmal jurisdiction or 1 appeais in re,
aisciplinary pr oceedings, u detailed Speé ki

¥/ disciplinar: auth. WV 10

relevent rules and pr escribed procedure for ¢ onducting the engu
rtand orders are not sor avis

7 - ¥ H
at oround The officer
' t g2, Trowna ne orficers yf

nernment fues a Perition i 1l

T
It civmll by
ol -.‘"u.‘ Ny

d™va Pradesh

7 :),"_'(Ci':' HORY e ”‘I‘ Y

1slative

71}7;“’*!! re (}(l()}"ﬂ‘,‘ Wil f

ng order should he passed I |
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Abmmum. ADVOCATE GENERAL
'-'v i | HIGH bbun‘ror MADHYA PRADESH

" OFFICE OF THE. mvocms GENERAL
HIGH cogg'"r OF MADHYA PRADESH
| BENCH AT INDORE

Fax) 073"
Mob .. 84260 .
E-mall - addiaging@nr

Date . ...

Various Petitions can be avoided if Intermal Grievance Redressul Comrii.
established in all the Departments of the State Government in compliance of Clause 20 o1 (e
Stiate Litigation Policy. In cases where the dispute is already covered by the judgment order
of the Hon’ble Supreme Court or the Hon'ble High Court, the Department shall su
g res{;]‘}{.ethe dispute in accordance with Clause 23 of the State Litigation Policy.
Sie . * Clause 26 of the State Litigation Policy provides that in service matters Appeals
A ‘SHSL\II&EHOI be filed in cases where resolution of individual grievances does not cause an
e fﬂ’;ag\n ?pcrcussron or where the cases does not lay down a new precedent in cases of pension
' m benefits and financial implications are not more than Rs, 5 [Lacs.

gy F{i 1 i',”ﬁg” o . ) ) ) ‘r‘
: EE L ‘fT, therefore, request your goodself to ensure that State Litigation Policy i
T T iy L N ’ \

1 ,;;u'ri pented in its true spirit by all the Departments of the State Government.

,w i
)57
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T TR




Yy I, Y ok Rurd ord fawm

PHIPG 584 /2023 / 21-4(S") AT, &% 08 /02 /2023
ufe,

I T wfd / wka wfaa s wf,

YUY I,

T s,

va-—ArH+a Seaas <maTed /AR Ie T @ ane U 99 e £q
T & vl afad /ey @ RfYy sfteRal & s sftaast @ Ry
fhy o1 & FEg &

HH— g9 T g1 ST uRas FHie 2740 /2014 /21-7 () A5 11.8.2014

LAY / AT Jed ATy & qHeT Ue Wl o B U & e aifdawer [/
fofd srfmmRal @ srgen siffamei &1 g vy 99 @ w9y 3§ &S R g
FMeiRa afhar &1 oo 7 @) g0 Fdad fQaver 99 wya afie, Y @ ane
BWIER 8 IRd by o @ 8 Ry fawrl g o O weamat @1 R R gwy

qRETeT €] €1 1 @1 @ 71 ¥§ ukAr 39 faunT gwr o Wl oRum 9

SwiRad ufsar & faoda 2
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Saa favaiafa FERE fFar sar 2 16 sm ud ofenfire =umarerdis yavor
d U $olde’ gRT TR AfSRI &1 Agfad &g oy IR &, Wede I3 &l
R AT Fgae e o1 wrd fadr SIidr 8, 9 rrerd| Yevor § Uerd 9
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Hfiaor sfafager 1983" (M.P. Madhyastham Adhikaran Adhiniyam, 1983)
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s 1996
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